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PROTOCOL ON CONFIDENTIAL INFORMATION
BRIEF Summary OF REPORT

1. Paragraph 4(a)(iv) of the Members’ Code of Conduct requires councillors, co-opted and independent community members to ensure that the disclosure of confidential information is reasonable and in the public interest, and in compliance with the reasonable requirements of the Council.  The Committee is invited to consider recommending the adoption of a Protocol to assist councillors, co-opted and independent community members in the interpretation of this obligation not to disclose confidential information except in prescribed circumstances.
Action Recommended

	2. The Committee is invited to recommend to Council that the Protocol on Confidential Information at Appendix 1 be adopted for inclusion within Part 6 of the Constitution, and that the Monitoring Officer be authorised to make any ancillary amendments required to the Constitution in connection with this.  


reason for recommendation

3. In the absence of guidance on the Council’s reasonable requirements it may be difficult for members, and indeed the Committee, to ascertain whether a disclosure of information amounts to a breach of the Code of Conduct.
Alternative Options

4. The Committee may decide not to recommend adoption of the Protocol, or may decide to recommend adoption of an amended Protocol.
MAIn BoDY OF rEPORT

5. One of the provisions of Paragraph 4 of the Members’ Code of Conduct is that a member must not disclose confidential information except where the disclosure is:

(a)
reasonable and in the public interest; and 

(b)
made in good faith and in compliance with the reasonable requirements of the authority.
6.
There are potential financial implications for the Council if, as a consequence of a disclosure of confidential information comprising personal data relating to an individual, there is a breach of the Data Protection Act 1998.  A breach of the Act could give rise to liability on the Council, as data controller, to pay compensation for any damage caused from a breach of the Act.

7.
A councillor, co-opted or independent community member could also incur criminal liability, punishable by a fine, by knowingly or recklessly disclosing personal data in circumstances that are contrary to the Data Protection Act.
8.
These potential risks can be mitigated by the provision of guidance on confidential information.  The Suffolk Monitoring Officers have met to discuss a protocol and have agreed that the most important issue is for councillors, co-opted and independent community members to have guidance on paragraph 4(a)(iv) of the Code of Conduct.  They recommend that the Protocol attached at Appendix 1 be adopted by all Suffolk councils.
	Sources of further information

Members’ Code of Conduct
http://www.suffolk.gov.uk/NR/rdonlyres/7703D769-4956-47D8-B4AE-9A52145C4FD1/0/ConstitutionPART91.doc
Whistleblowing Procedure
http://colin.suffolkcc.gov.uk/NR/rdonlyres/B827D45B-CE6D-4992-9877-B105FB8243CC/0/WhistleblowingProcedure.pdf 

Member/Officer Protocol

http://www.suffolk.gov.uk/NR/rdonlyres/231BE1E1-DA36-4943-BD2F-C8692C0351E6/0/09ConstitutionPART61.doc



Appendix 1

PROTOCOL ON CONFIDENTIAL INFORMATION

1.1   A Protocol to support Paragraph 4 (a) (iv) of the Members’ Code of Conduct which allows for the disclosure of confidential information by a councillor, co-opted or independent community member where the disclosure is reasonable, in the public interest, made in good faith and complies with the reasonable requirements of the Council.

1.2    This Protocol sets out the reasonable requirements of the Council:  

(1)
That careful consideration is given to the question of whether to make the disclosure and if the disclosure is made, the member retains a note of the main considerations in reaching that decision.

(2)
That the content of Committee reports, minutes or appendices that are marked as confidential items will not be disclosed without the prior written agreement of the relevant Head of Service or author of the report who will re-consider the need to retain confidentiality under the provisions relating to exempt information under Schedule 12A of the LGA 1972 and the Freedom of Information Act 2000.

(3)
That the detail of legal or other professional advice is not disclosed without the prior written agreement of the relevant Head of Service.

(4)
That the Council’s policy on whistle-blowing (found in the Human Resources section on the Council’s website) together with the guidelines for reporting concerns (also on the website) are considered.

(5)
That the current Member/Officer Protocol (found in Part 6 of the Constitution) is considered.

(6)
That the Members’ Code of Conduct and associated guidance is considered.

(7)
That the advice of the Monitoring Officer or Deputy Monitoring Officer is sought prior to disclosure of the information unless agreement has already been secured under (2) or (3) above.

1.4   Agreement to the disclosure of confidential information may be with or without conditions. 

1.5
In instances involving particularly sensitive or highly confidential information, a councillor, co-opted or independent community member may be asked to sign a confidentiality notice before information is released to them.  In such cases, it would be the Council’s expectation that the information is not disclosed.
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