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proposed revision of the Trading Standards Enforcement policy

ACTION RECOMMENDED

To endorse the proposed Trading Standards Enforcement Policy framework.

To agree to the two-tier structure of the proposed Trading Standards Enforcement Policy being used as the basis for a corporate enforcement policy.

briEf summary of report

1. Trading Standards enforcement work is carried out within the framework of an Enforcement Policy approved by the County Council.

2. The Cabinet Office Enforcement Concordat lays out the principles of good enforcement.  The County Council ‘signed up’ to the Enforcement Concordat in March 1998

3. The current Trading Standards Enforcement Policy provides an objective and consistent framework against which decisions on enforcement action are taken but is limited in its scope, does not reflect best practice or address corporate priorities and does not reflect the authority’s commitment to the Enforcement Concordat.  

4. On 27 March 2003 the Caring and Protecting Overview and Scrutiny Committee discussed paper C03/9 ‘Development of the Trading Standards Enforcement Policy’ and supported a range of revisions.

5. On 13 May 2004 the Caring and Protecting Overview and Scrutiny Committee considered proposals to update and revise the Enforcement Policy in line with the recommendations referred to above.  Further amendments suggested by the Committee have been incorporated into this paper.

6. The proposed policy addresses the requirements of the Enforcement Concordat and incorporates feedback from a consultation exercise that amongst other things covered attitudes held by consumers and businesses to proposed enforcement action.

7. A structured Enforcement Policy is proposed comprising a generic ‘strategic’ policy document describing enforcement activities and how we intend to comply with the Enforcement Concordat.  Below this would be a more detailed service-specific ‘operational’ policy document. 

reason for recommendation

8. To ensure corporate aims and priorities are appropriately reflected in the Trading Standards approach to enforcement.

9. To ensure proposals meet the County Council’s commitment to comply with the Enforcement Concordat.

10. The two-level approach, if supported by the Committee, will be rolled out to other regulatory services within the County Council as part of ongoing arrangements to improve consistency in terms of their approach to enforcement and to meet expectations of the authority arising from its adoption of the Enforcement Concordat.

Alternative Options

11. To make changes to the proposed framework. 

12. To retain the existing Enforcement Policy - however, the current policy is  considered by the Caring and Protecting Overview and Scrutiny Committee to be inadequate.  

AIMS AND OBJECTIVES

Aim

13. To adopt a policy on enforcement which complies with the Enforcement Concordat and encourages an appropriate and consistent approach to the enforcement of regulatory legislation by County Council services.

Background

14. The main purpose of local government enforcement work is to protect the public, the environment, consumers and legitimate businesses.  At the same time, carrying out enforcement functions in a fair, practical and consistent way helps to promote healthy local and national economies.

15. Trading Standards enforcement work is carried out within the framework of an Enforcement Policy approved by the County Council.  The current policy provides an objective and consistent framework against which decisions on enforcement action are taken but is limited in its scope and does not reflect best practice or address corporate priorities.  The current Trading Standards Enforcement Policy is attached as Appendix 1.

16. The Cabinet Office Enforcement Concordat lays out the principles of good enforcement.  The County Council ‘signed up’ to the Enforcement Concordat in March 1998.

17. On 27 March 2003 the Caring and Protecting Overview and Scrutiny Committee discussed paper C03/9 ‘Development of the Trading Standards Enforcement Policy’ and agreed the following:

I. Utilise the Enforcement Concordat as a basic framework for the (revised) Policy but allow for innovative approaches where necessary.

II. Align the Policy with corporate priorities emphasising the role of formal action in support of their delivery.  For example ‘zero tolerance’ on community safety issues and priority given to issues and incidents the resolution of which supports corporate priorities. 

III. Incorporate best practice in development, including consultation with stakeholders.

IV. Reference all enforcement activities including appropriate alternatives to formal action.

18. The timescale for the subsequent submission to the Committee of detailed proposals was dictated largely by the implementation of a wider consultation framework funded through the Priority Delivery Statement process for 2003/4.  That consultation was completed in December 2003.  Trading Standards Staff have also been consulted.  Results of consultation have been incorporated into the proposals.

19. On 13 May 2004 the Caring and Protecting Overview and Scrutiny Committee (C&P O&SC) considered proposals to update and revise the Enforcement Policy in line with the recommendations referred to above.  Amendments suggested by the Committee and subsequently by the Chair of C&P O&SC during discussions (as authorised by the Committee) have been incorporated into this paper.

The Proposals

20. The following proposals, unless otherwise stated, relate to the Trading Standards Enforcement Policy.   However, if considered appropriate by the Committee, the structure will be applied to other County Council regulatory services although the detail will be amended to address the needs of those services.

21. The proposals incorporate appropriate best practice drawn from the range of information sources listed below together with benchmarking exercises undertaken with Trading Standards services in neighbouring authorities.

22. A structured Enforcement Policy is proposed comprising a generic overarching ‘strategic’ policy document describing our approach to enforcement and how we intend to comply with the Enforcement Concordat.  

23. The proposed ‘strategic’ enforcement policy document is attached as Appendix 2.

24. Below this would be more detailed ‘operational’ policy documents that specify our range of services, the standards of service our customers can expect and the criteria we will use when deciding on how we will deal with infringements.  This paper covers our proposals for the last of these ‘operational‘ policy documents.  Content of the other two documents covering the range of services and standards of service provided will be largely factual.

25. The proposed ‘operational‘ enforcement policy document is attached as Appendix 3.

26. The Trading Standards Management Team, in consultation with key stakeholders, will review performance of the Trading Standards Service against the requirements of the Enforcement Policy annually.  Any significant proposed changes to the strategic policy would be referred to the appropriate Councillor forum for endorsement.

27. Compliance with the Enforcement Concordat will be similarly monitored annually.  It is envisaged this will be done corporately if the above proposals are accepted by the Committee.  

28. Results of monitoring will be published on the County Council website.

ANTICIPATED TARGETS AND ACHIEVEMENT TIMESCALES

29. If accepted by the Committee the finalised policy document will:

a) Be subject to an Equality Impact Assessment and be made available to businesses in Suffolk immediately thereafter.

b) Be used as the basis for a corporate Enforcement Policy framework for use by all regulatory service provided by the County Council as part of ongoing project work to improve the coordination, consistency and effectiveness. 

RISK MANAGEMENT ISSUES

30. Powers exist within the Regulatory Reform Act 2001 for Government to impose statutory Codes of Practice on individual or groups of enforcers it considers are not abiding by the principles of good enforcement laid out in the Enforcement Concordat.

31. An inconsistent approach to regulation through enforcement will generate negative perceptions of the consistency and appropriateness of action taken by the County Council’s regulatory services amongst stakeholders particularly the business community.

32. Failure to comply with the Enforcement Concordat will jeopardise the success of formal enforcement action taken by County Council regulatory services with consequential risk of legal costs being awarded against the authority and justified complaints to the Local Government Ombudsman.

POLICY AND PERFORMANCE PLAN
33. The proposed policy structure will if implemented, support all regulatory activities wherever they are undertaken in pursuance of County Council priorities but, in the context of the work of the Trading Standards Service:

a) Priority G Maintain our roads and footpaths to a higher standard.

b) Priority J Support local businesses, develop the local economy and improve training opportunities.

c) Priority K Reduce the number of lives lost or damaged by accidents or crime.

CONSULTATIONS

34. Consultation with consumers and businesses as part of a wider consultation exercise funded through Priority delivery Statement process for 2003/4 - Completed December 2003.

35. Consultation with Trading Standards staff – March 2004.

36. Consultation with Caring and Protecting Overview and Scrutiny Committee – May 2004.

37. Consultation with Caring and Protecting portfolio holder – November 2004.

Sources of further information

c) DTI National Performance Framework for Trading Standards Services

d) Cabinet Office Enforcement Concordat

e) Office of the Deputy Prime Minister Guidance on BV166 (Score against a checklist of enforcement best practice for Environmental Health/Trading Standards.

f) Local Authority Coordinators of Regulatory Services (LACORS) Guide to Good Practice in Trading Standards.

g) Society of Chief Trading Standards Officers EFQM based Excellence Model

Appendix 1 

Current Trading Standards Enforcement policy (To be revised)

1. The following courses of action exist to deal with infringements:

Prosecution
-
Classification A

Formal Caution
-
Classification A

Forfeiture Proceedings
-
Classification A

Written Warning
-
Classification B

Written Advice/ Indirect action
-
Classification C

No further action
-
Classification D

2. Before a Prosecution will be considered the facts relating to the infringement must show behaviour by an individual or an organisation responsible for the infringement which caused or was likely to cause actual or emotional damage, material loss or prejudice to people, including organisations, animals or the environment and which: 

a) Involved an element of fraud or the seeking of a unfair ‘competitive advantage’ or;

b) Involved negligence or gross carelessness or, 

c) Involved deliberate or persistent breach of legal obligation (e.g. disregarding previous advice or warnings or subsequent to other enforcement action such as Formal Cautions, prosecutions or seizure) or,

d) Involved the obstruction of an authorised officer carrying out his/her duties.

3. In addition to the above factors a prosecution will only be considered when the circumstances fall within the guidelines produced by the Attorney General and the Crown Prosecution Service with respect to evidential sufficiency, the likelihood of securing a conviction and the public interest.  

4. A Formal Caution (FC) may be issued when the criteria for prosecution are met but extenuating circumstances suggest that more lenient action is appropriate.  If the defendant refuses to acknowledge guilt, either at the interview stage or at the FC stage then a FC cannot be issued.  Should the offer of a formal caution not be accepted by a possible defendant the file should be immediately returned to the Assistant County Trading Standards Officer with a recommendation to prosecute. 

5. Where goods have been seized under the Trade Marks Act 1994 or the Consumer Protection Act 1987 but there is insufficient evidence of a defendant’s identity or other mitigating circumstances which don’t justify any other course of action then proceedings may be instigated for Forfeiture of those goods.  This action is by way of complaint to the Magistrates Court: 

6. For Road Traffic Act offences overloads of more than 10% will be progressed as prosecutions. 

7. When dealing with allegations of under-age supply of goods or services, initially we will deal with these matters through advice and guidance however in the case of persistent illegal supply, formal action including test-purchasing using children of an appropriate age, will be considered.  
8. An Assistant County Trading Standards Officer must always authorize the use of children in these circumstances. 

9. If the case is proven but does not satisfy one or more of the other criteria for a prosecution then the following courses of action are available: 

I. Written Warnings will apply where previous verbal or written advice has not resolved previous infringements.  They could also apply when some aspects of a statutory defence has been satisfied or where the original commissioner of the offence was further up the supply chain.  

II. Written Advice will be used to resolve minor offence or technical infringements which are capable of immediate rectification and are unlikely to be repeated.

III. Indirect Action will apply when the matter is referred to another agency for action (e.g. under the Home Authority Principle).

IV. No further action will apply when there is insufficient evidence available to establish an offence or extenuating circumstances apply such as serious illness of the offender.

Appendix 2 (Proposed Trading Standards ‘Strategic’ Enforcement Policy)

1.0 INTRODUCTION

1.1
The Trading Standards Enforcement Policy is the core of our approach to enforcement.  It incorporates best practice and sets common principles that we will follow.  The Strategic Enforcement Policy (below) describes the range of enforcement activities we use and how we intend to comply with the Cabinet Office Enforcement Concordat. 

1.2
To ensure consistent performance across a broad range of activities duties, we have produced supplementary operational policy documents that give details of our range of services, the standards of service our customers can expect and the criteria we will use when deciding on how we will deal with infringements.
2.0 WHAT IS ENFORCEMENT?

2.1
The main purpose of local government enforcement work is to protect the public, the environment, consumers and legitimate businesses by making sure legal requirements are met.   It does not just mean taking formal action, such as prosecution, but includes checking to make sure that things are as they should be and giving help or advice.

2.2
We recognise that most business owners, their employees and the public want to comply with the law.  We will help and advise wherever possible but will take firm action against those who ignore legal requirements or act irresponsibly.

2.3
To carry this out we may:

I. Carry out inspections.

II. Investigate complaints.

III. Examine goods, documents or notices.

IV. Test equipment or goods.

V. Take samples or make test purchases.

VI. Talk to witnesses.

VII. Conduct interviews with those suspected of breaking the law.

2.4
So we can see things from the point of view of a customer or ordinary member of the public we may carry out informal visits or buy goods or services and not introduce ourselves.  Where we have to use a young person to carry out work on our behalf, such as in attempting to purchase age-restricted products, we will always use the latest Code of Best Practice.  

2.5
There is a range of actions we can take where we find problems:

I. Give verbal or written guidance.

II. Give written instruction.

III. Send a cautionary letter or notice.

IV. Serve a formal notice such as an improvement notice or prohibition notice.

V. Seize goods or documents.

VI. Carry out a formal interview.

VII. Issue a formal caution.

VIII. Suspend or revoke a licence.

IX. Take out an injunction.

X. Prosecute offenders.

3.0
WHAT IS OUR APPROACH TO ENFORCEMENT?

3.1 Enforcement Concordat. Suffolk County Council has adopted the Government’s Concordat on Good Enforcement.  The Trading Standards Service is committed to its aims and will abide by the following principles when dealing with businesses: 
3.2 Standards.  We will consult with business and the public about our Enforcement Policy and the services we provide.  We will draw up clear standards setting out the level of service and performance that our customers can expect to receive.  We will publish these standards and report on our annual performance against them.
3.3 
Openness. We will provide accessible information and advice on the legislation we enforce, wherever possible in plain language and in languages understood by those affected.  We will be open about how we work, how we charge for our services where appropriate and why it may be necessary to take enforcement action. 

3.4 Helpfulness.  We believe that prevention is better than cure and we will actively work to advise and assist in compliance with the law.  Our staff will be courteous and efficient, identify themselves by name where appropriate, and carry an identity card.  We will offer a contact point, telephone number and website address for further help. 

3.5 A Balanced Approach.  We will work with our customers to help them meet their legal obligations without unnecessary expense.  Advice will be put clearly and simply, confirmed in writing on request, explaining what is necessary, why and over what timescale.  Legal requirements will be clearly distinguished from best practice advice
3.6 Consistency.  We will carry out our duties in fair and consistent ways.  We have arrangements in place to promote consistency, including liaison with other Local Authorities and agencies, particularly where we may share an enforcement role. 

3.7 Suitable Action.  Every case is unique and must be considered on its own facts and merits.  However, when making decisions we take account of the advice set out in the Director of Public Prosecution’s, Code for Crown Prosecutors.  

3.8 Human Rights.  We will have regard to fairness and individual’s human rights in all of our enforcement work through conforming to the European Convention on Human Rights (as implemented by the Human Rights Act 1998) 

3.9      Equal Opportunities and Diversity.  We believe in openness and equality in the way we provide services to members of the Suffolk community and that every individual is entitled to dignity and respect.  When making enforcement decisions we aim to ensure that there will be no discrimination against any individual regardless of culture, ethnic or national origins, gender, disability, age, sexual orientation, political or religious beliefs, socio-economic status, or previous criminal conviction or caution which is not relevant to the current issue.

3.10 We understand that some members of the community may have specific difficulties, which will need extra advice and assistance.  Careful explanation will be given and if necessary the services of an Interpreter may be used.  Appropriate translated material will be provided where necessary and practical help provided for people with impaired hearing, vision or other impairment.

3.11 Complaints about the standard of our service.  All complaints made about service quality will be recorded and tracked against the Council’s formal complaints procedure.  An information leaflet, which explains the process, is available at all Council offices on request.  Details are also given on the Suffolk County Council website. 
4 HOW WILL WE REVIEW OUR PERFORMANCE?
4.1 As part of our service planning and review process, checks will be carried out at least once each year to make sure this policy continues to reflect best practice and to see how well we are meeting our commitments.  The results will be reported to senior managers, County Councillor’s and will be published.
Appendix 3 (Proposed Trading Standards Service Operational Enforcement Policy)

1. INTRODUCTION

1.1. This Policy sets out how we will deal with any alleged breach of law the Trading Standards Service enforces. 

2. WHAT YOU CAN EXPECT FROM US
2.1. Our officers often find breaches of the law but have to choose the most appropriate method of achieving compliance from the range of possible actions available to them.

2.2. Action taken will be proportionate to the risk to people and property caused by the breach and as far as the law allows will take account of the circumstances of the case and the attitude of the alleged offender.  

2.3. Particular care will be taken when working with small businesses and voluntary and community organisations so that they can where practicable, meet their legal obligations without unnecessary expense.

2.4. Emphasis will be given to formal enforcement actions that support the achievement of Suffolk County Council’s corporate aims and priorities.

2.5. Before we take formal enforcement action, there will be an opportunity to discuss the circumstances of a case, unless immediate action is required (e.g. to prevent destruction of evidence, or where there is an imminent risk to health and safety or the environment).
2.6. Where immediate action is considered necessary, an explanation of why such action is required will be given at that time and confirmed in writing, usually within 5 working days and always within 10 working days.

2.7. Where there are rights of appeal against formal action, advice on how to appeal will be clearly set out in writing at the time the action is taken.

2.8. All communications will be clear and in plain English and will distinguish between advice and legal requirements.  Appropriate translated material will be provided where necessary and practical help provided for people with impaired hearing, vision or other impairment.
2.9. Enforcement action may be taken by the County Council alone or in conjunction with other agencies such as the Police, HM Customs, Inland Revenue, and District Councils.

3. HOW WE WILL DEAL WITH INFRINGEMENTS
3.1. There are a number of options available when infringements are detected: 

4. Prosecution
4.1. Before a Prosecution will be considered the facts relating to the infringement must show behaviour by an individual or an organisation responsible for the infringement which caused or was likely to cause actual or emotional damage, substantial loss or prejudice to people, including organisations, animals or the environment and which: 

Involved an element of fraud or the seeking of a unfair ‘competitive advantage’

V. Involved deliberate or persistent breach of legal obligation (e.g. disregarding previous advice or warnings or following other enforcement action such as Formal Cautions, prosecutions or seizure)

VI. Was caused through gross negligence or carelessness and caused, or was likely to cause, significant loss or prejudice to others.

VII. Was targeted at the young, the elderly or other vulnerable people 

VIII. Involved the obstruction of an authorised officer in carrying out his or her duties.

4.2. A prosecution will only be considered if the sufficiency of evidence and the public interest requirement fall within the guidelines as laid down by the Attorney General and Crown Prosecution Service Code for Crown Prosecutors.   It is not in the public interest to prosecute for trivial contraventions of the law, or where infringements are isolated technical breaches. 

4.3. Goods vehicles overloaded by more than 10% of the maximum permissible axle and/or gross weight of that vehicle or one tonne whichever is less, will be progressed as prosecutions. 

4.4. Before making a decision whether or not to prosecute, consideration will also be given to: 

I. How well prosecution supports the achievement of corporate aims or the delivery of corporate priorities

II. Action taken by other enforcement agencies in relation to the same facts

III. The willingness of the alleged offender to prevent a recurrence of the infringement 

IV. Any offer of appropriate redress made by the alleged offender to any ‘victim’ - e.g. compensation

V. The likelihood of the alleged offender being able to establish a statutory defence

VI. The calibre and reliability of witnesses

VII. The probable public benefit of a prosecution and the importance of the case - e.g. the possibility of establishing legal precedent

VIII. Cost effectiveness of prosecution - a need to balance likely overall cost against the “value” of the likely outcome

IX. The scope for alternative routes for redress for ‘victims’ and their likelihood of success.

4.5. Formal Caution
4.6. A formal caution will only be considered when all the appropriate prosecution criteria are met, but the circumstances surrounding the infringement are such that a more lenient approach to prosecution is appropriate.  Any formal caution will follow the criteria laid down in relevant Home Office Guidelines.  If a decision to offer a formal caution is rejected by the alleged offender, then a prosecution will be instituted. 

4.7. Injunctive action
4.8. Injunctive action will be considered where a trader persistently acts in a way that acts against the collective interests of consumers or where formal undertakings to stop unfair trading given by the trader are ignored. 

4.9. Formal Notices including Prohibitions
4.10. Notices can be served to require offenders to stop illegal activities immediately or give them reasonable time to put right a contravention.   Any time allowed to put things right will be reasonable but will take into account the implications of the contravention. 

4.11. Prohibition notices will be served on all goods vehicles found to be overweight by more than 5% of the maximum permissible axle and/or gross weight of that vehicle or one tonne which ever is less

4.12. Written Warnings and Advice
4.13. Where none of the above are appropriate but the issue demands a more formal approach than verbal advice written guidance clearly identifying the infringement involved, giving advice on how to put it right and a deadline by which to do it will be provided.   Failure to comply with written warnings or advice could result in more serious enforcement action being taken.   Time allowed to put things right will be reasonable but will take into account the implications of the contravention. 

4.14. Verbal Warnings and Advice
4.15. These will be used in the majority of cases as a means of resolving minor offences and technical infringements that are capable of being sorted out immediately and are unlikely to be repeated. Failure by traders to act on verbal warnings or advice may result in more serious enforcement action being taken. 

4.16. Referral to Another Agency
4.17. Subject to the provisions of Data Protection and Human Rights laws information on infringements will be passed to other interested enforcement agencies. 

4.18. Other Action
4.19. Where goods have been seized under the Trade Marks Act 1994 or the Consumer Protection Act 1987 but there is insufficient evidence of a defendant’s identity or other circumstances which don’t justify any other course of action then proceedings may be instigated for Forfeiture of those goods.  This action is by way of complaint to the Magistrates Court: 

4.20. When dealing with allegations of under-age supply of goods or services, initially we will deal with these matters through advice and guidance however in the case of persistent illegal supply, formal action including test-purchasing using children of an appropriate age, will be considered.  
4.21. Where formal action is taken in respect of infringements committed by traders in relation to a trade or business for which they are licensed, subject to the provisions of Data Protection and Human Rights laws details of those infringements will be passed to the relevant licensing authority for any action they consider appropriate.  

4.22. In all cases where any enforcement action is taken, appropriate translated material will be provided where necessary and practical help given to people with impaired hearing, vision or other impairment. 

4.23. Naming Offenders
4.24. The names and trading addresses of traders who act in ways that represent significant risk of detriment to consumers, particularly the young and vulnerable or the interests of legitimate businesses, may be published.  This action will be taken in circumstances where: 

I. Evidence of unfair or illegal trading is conclusive

II. It is in the public interest to do so

III. There is no risk of prejudicing legal proceedings or other formal enforcement action

IV. To do so does not breach Human Rights or Data Protection law or the Children and Young Persons Act 1933. 

V. After every prosecution. 

4.25. No Action
4.26. In exceptional circumstances, contraventions may not warrant any action.  This can be where the cost of action taken by the trader to comply outweighs the detrimental impact of the contravention on the community, or the cost of the required enforcement action to the Council outweighs the detrimental impact of the contravention on the community.  A decision of no action may also be taken where formal enforcement is inappropriate in the circumstances, such as where a trader has ceased to trade, or the offender is elderly and frail and formal action would seriously damage their well being.  A decision to take no action must take into account the implications of the contravention. 
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