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APPLICATION TO REGISTER LAND AT PIGHTLE CLOSE, ELMSWELL AS A VILLAGE GREEN

Executive Summary:

Following an application to the County Council in its capacity as Commons Registration Authority to register land at Pightle Close, Elmswell as a village green, an inspector was engaged to hold a non-statutory Public Inquiry on 15 and 16 May 2001.  Following the Inquiry, the Inspector produced a written report.  He recommends that the application should be rejected on the ground that recreational user of the application land had been by implied permission of the landowner (Mid Suffolk District Council) and not “as of right” as required under the legislation.



Action recommended:

It is RECOMMENDED that the application should be rejected by Suffolk County Council as the Registration Authority on the ground that recreational user of the application land had been by implied permission of the landowner and not “as of right”.  Therefore, the underlying test to establish a village green has not been met.

The 1969 Regulations require the Registration Authority to give written reasons for rejection and the Inspector recommended in his report that they are stated to be “the reasons set out in the Inspector’s report dated 9 July 2001”.



Lead Member(s):


Local Member(s):

Chris Storey

Sponsor:
Principal Assistant County Solicitor

Contact Point:
Paul Harris: ( 01473 584127

Sources of Further Information:


Report of Mr Vivian Chapman, Inspector dated 9 July 2001 (copies are deposited in each of the Group Rooms and in the Members’ Library)

Application for Registration

Papers produced in support of application and objection at Public Inquiry on 15 and 16 May 2001

Commons Registration Act 1965

Commons Registration (New Land) Registrations 1969

Countryside and Rights of Way Act 2000

R v Oxfordshire County Council ex parte Sunningwell Parish Council [2000] 1 AC 335

R v Sunderland City Council ex parte Beresford (LTL 26/07/2001)

1. BACKGROUND

1.1 The registration of common land and town and village greens is regulated by the Commons Registration Act 1965.  Under this Act, land in England and Wales which is common land or a town or village green is to be registered in accordance with the provisions of the Act.  After 30 July 1970, no land which is capable of being registered as common land or a town or village green will be deemed to be such unless it is registered under the Commons Registration Act 1965.  The Registration Authority responsible for registering land as common land or a town or village green and maintaining such a register of land in Suffolk is the County Council.

1.2 Application to register land as a town or village green is made under Section 13 of the Commons Registration Act 1965.  A prescriptive town or village greens is defined in Section 22(1) of the 1965 Act as amended by Section 98 CROW Act 2000 as:-

“… land on which for not less than twenty years a significant number of the inhabitants of any locality, or of any neighbourhood within a locality, have indulged in lawful sports and pastimes as of right, and either:-

(a)
continue to do so, or

(b) have ceased to do so for not more than such period as may be prescribed, or determined in accordance with prescribed provisions.”

No regulations have yet been made to implement (b).

1.3 The relevant application is made on Form 30 and the onus of proof is an applicant.

1.4 The Commons Registration (New Land) Regulations 1969 came into effect on 3 January 1970.  These Regulations enable an application for Registration to be made where “after 2 January 1970 any land becomes common land or a town or village green”.  There is no provision in the Regulations for an oral hearing, for compulsion of witnesses or for the taking of evidence on oath.  Many Registration Authorities have however adopted the procedure of instructing a barrister as an inspector to hold a non-statutory Public Inquiry on behalf of the authority.  This is an appropriate arena where oral evidence can be heard and after which the inspector writes a report to the Authority assessing the evidence, applying it to the issues and making a recommendation as to how the application should be determined.  This procedure was adopted in the case of R v Oxfordshire County Council ex parte Sunningwell Parish Council [2000] 1 AC 335  where it received judicial approval in the House of Lords.

1.5 By an application dated 2 February 2000, Mr R Durham of “Oaklee”, Warren Road, Elmswell, Suffolk (“the Applicant”) applied for the registration under Section 13(b) of the Commons Registration Act 1965 (“the 1965 Act”) of the land at Pightle Close, Elmswell shown hatched on the plan attached and marked Appendix 1 (“the application land”) as a village green.

1.6 Hopkins Homes Limited (“the Objector”) acquired title to the application land from Suffolk Housing Society  by a Transfer dated 11 April 2000 for the purchase price of £1.35m.  On discovery of the Applicant’s application to register the application land as a village green, the Objector lodged an objection to registration of any of the application land as a village green.

1.7 All the application land was at all material times prior to 1 September 1999 owned by Mid Suffolk District Council.  On 1 September 1999, Mid Suffolk District Council transferred the disputed land to Suffolk Housing Society Limited, who sold it on to the Objector.


1.8 The application land had never been used by Mid Suffolk District Council for any agricultural purpose and the grass was regularly mowed by the Council. 


1.9 It was on the basis of the Sunningwell case that officers took the decision to appoint an independent Inspector and hold an non-statutory Public Inquiry into the application.


1.10 A non-statutory Public Inquiry was arranged and held on 15 and 16 May 2001 in Elmswell.  An independent Inspector, Mr V Chapman, was appointed and over the course of two days heard evidence from the Applicant and his witnesses, the Objector and their 2 witnesses and other interested people from the village of Elmswell. A total of 30 people were heard over the 2 days. The Inspector also carried out a site inspection of the application land.

2.
FINDINGS OF FACT

The Inspector made the following findings of fact in paragraph 5 of his report (copies of the report are deposited in each of the Group Rooms and in the Members’ Library):-

“ 5.2
From the mid 1970s until the land was fenced in May 2000, the application land as a whole has been used by a significant number of the inhabitants of Elmswell for informal recreation, primarily local people walking with or without dogs and children’s play.  I prefer the overwhelming evidence of the applicant’s witnesses to that of Mr Jewers who gave evidence tending to minimise recreation of the land.

5.3 
The predominant recreational users of the application land have been inhabitants of Elmswell.  There is nothing to attract users from outside the villages and there was little evidence of use by non villagers.

5.4 
From the mid 1970s until September 1999 the application land was regularly mowed and maintained by Mid Suffolk District Council for use as an informal public recreation area by way of extension of the green areas within the Pightle Estate.

5.5 Mid Suffolk DC always intended to use the application land for residential development in due course and some, but not all recreational users, knew this.”

3.
THE LAW

3.1 The Objector raised legal issues relevant to the application.  The Inspector accepted only one of the legal issues;  that of whether recreational user of the application land was “as of right”.  This is a requirement of the statutory definition of a Town or Village Green, in  both the original Commons Registration Act 1965 and the amendments in the Countryside and Rights of Way Act 2000. The Sunningwell case established that the phrase “as of right” simply means that user must be without secrecy, force or permission.  Counsel on behalf of the Objector, submitted that use of the application land was not “as of right” because it was with the implied permission of the landowner. He relied on R v Sunderland City Council ex parte Beresford [LTL 26/07/2001].  As well as deciding what permission can be implied, that case also decided that where land is owned by a local authority that fact is a relevant consideration in inferring permission for recreational use.

3.2 The Inspector concluded that the Sunderland case did apply to the Elmswell Village Green application.  He was satisfied that the actions by Mid Suffolk DC as landowner i.e. the laying down of the land to grass, the maintenance by regular mowing, and treating it as an extension of the existing Pightle Estate “greens”, was conduct which impliedly gave permission to local people to use the application land for recreation.  The Inspector therefore accepted that the application fails because recreational user has been permissive and not “as of right” as required under the Act.
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