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Claimed Public Footpath – Back Lane, Eastbridge - Theberton
Brief Summary of Report
1. This report considers the available evidence for a formal application made by Theberton and Eastbridge Parish Council on 25 May 2008 for a route known as “Back Lane” to be recorded between points A-B-C on the attached Map 2 as a public footpath.  Map 1 is a location plan.
Action Recommended

	2. It is RECOMMENDED that a Modification Order be made under section 53(3)(b) of the Wildlife and Countryside Act 1981 to add the claimed route as a restricted byway as shown on map 2, to the definitive map and statement, incorporating the particulars contained in paragraph 45 into the definitive statement.


Reason for Recommendation

3. The user evidence is considered to be sufficient for the making of a Modification Order under the principles of Section 31 dedication and also at common law.  There is considerable evidence of use of the route as a footpath and just sufficient for the Order to be for a ‘Restricted Byway’, so it is proposed that an Order is made for the higher status.  Private vehicular use is not affected by this status.  If objections to the Order are received there will be a heavy reliance on the users to attend and speak at a Public Inquiry.
Main Body of Report
Documentary Evidence
Hodskinson’s Map - 1783

4. The claimed route is shown as an Inclosed Road.
Greenwood’s Map - 1825

5. The claimed route is shown as a Cross Road.

1 inch Ordnance Survey Map 1837 edition
6.
The claimed route is depicted between solid lines in the same manner as the surrounding known vehicular roads.

6 inch Ordnance Survey Map 1928 ed. & 1925 ed. inc.1946 & 48 additions

7.
The claimed route is depicted between solid lines in the same manner as the surrounding known vehicular roads with no obstructions/barriers depicted separating it from the surrounding known vehicular roads.

25 inch Ordnance Survey Map 1884 ed. and 1926-1928 ed.
8.
The claimed route is depicted between solid lines in the same manner as the surrounding known vehicular roads as on the 1 and 6 inch editions.  At this scale pecked lines are depicted across the route at A and C, which separate the land parcels on the OS mapping.
Maintainable Highways Records

9.
The route is not recorded as a highway.
Definitive Map History

10.
This route has not been considered at any stage in the production of the definitive map and statement to date.  Neither has it been referred to at any stage in the recording of the connecting Footpath 10.   

Land Registry Details
11.
Provided with the formal application were the results of Land Registry searches on 1 Back Lane, Eastbridge and the track from point A to C.  The parish council carried out this search in an attempt to establish who owned the track.
12.
The track has been coloured brown on the Land Registry plans and has nothing registered for it.  The property of ‘1 Back Lane’ as been outlined in red (not including the track) and the property register details it as having been granted “… a right of way for all purposes with or without vehicles and animals of any description through over and along the lane to the front of the property hereby conveyed and shown coloured brown on the filed plan.”
Landowner Information

Mr Buck – 1 Back Lane

13.
A landowner’s information form carrying the names of Mr Buck (1 Back Lane), Mr Scarlet (Sunnyside, Back Lane) and Mr Whitworth (Willow Farm, Back Lane) was received, dated 22 December 2010.  It is noted that this form is signed only by Mr Buck and is therefore being considered to represent only Mr Buck, especially as separate communications have been received from both Mr Scarlett and Mr Whitworth who have expressed very different views.  Therefore this form will be referred to as Mr Buck’s information only.
14.
Mr Buck describes the route as an unmade private road/track, the maintenance of which is the responsibility of the owners in Back Lane, all of which can be proved with deeds and Land Registry documents.  Mr Buck is opposed to the claim and states that he is the owner of land crossed by and adjacent to the route and has been for 14 years.
15.
Mr Buck states that signs have been erected to advise that the route is a private road and people have been stopped whenever seen and the police have been informed about instances of criminal damage and theft.  The route has been under constant CCTV surveillance from cameras mounted on his house for the last eight years, with all footage being passed to his legal advisors.  He has advised the local paper shop that the route is not to be used as a cut through and the Duke of Edinburgh Award Scheme has been advised to stop participating children using the route.  Mr Buck is aware of local residents who state that they were told in the 1940s that the route was private.

16.
Mr Buck advises that some local people have asked to use the route to get to the footpath and that there is public use of the route on foot only, but it is very rare.
17.
On 15 January 2011 Mr Buck was visited by a council officer who was interviewing witnesses in the area.  As Mr Buck had a lot of information to give, no statement was taken, instead he was asked to send in what he considered to be evidence as soon as possible.  Mr Buck advised he would talk to his legal advisors.  To date, nothing else has been received.
Mr Scarlett – (Owner of Sunnyside, Back Lane)

18.
On 29 December 2010 a telephone call was received from Mr Scarlett who had received the consultation letter via the tenants of Sunnyside and his letting agent.  Mr Scarlett now lives in Westleton and has rented out the property in Eastbridge for the last five years.

19.
Mrs Scarlett’s relatives had lived at the property for over 100 years and Mr Scarlett advised that on the deeds the claimed route is described as a tradesman entrance and he says that it is not owned by anyone.  He was always aware that it was not recorded as a public right of way, but the route was used by people as a short cut to and from the beach.  Mr Scarlett never had any problem with this use by the public.

Mr and Mrs Whitworth – Willow Farm, Back Lane (Holiday home reside in Gloucestershire)
20.
A letter dated 5 January 2011 was received advising that Mr and Mrs Whitworth had owned the property for 12 years as a holiday house for their family.  They state that they have no objection to the footpath past their house and point out that it is “much safer to use this path than the road going to the Eels Foot, which is narrow with a dangerous corner.”  

21.
They also advise that an elderly local inhabitant had told them that many years ago the route was used by children going to school.

Mr and Mrs Dowley – Owners of Eastbridge Farm and other surrounding land around Eastbridge
22.
An information form dated 5 December 2010 was completed by Mr and Mrs Dowley.  They describe the route as a shortcut through the village connecting footpaths.  They are in favour of the claim and have owned their land for 17 years, although it has been in the family since 1969.
23.
Mr and Mrs Dowley state that they have taken no actions to prevent public use of the route because they always thought it was a public right of way anyway and have used it as such themselves since 1969.
24.
Further information supplied on 4 February 2011 showed their landownership in the area and they state that they do not believe they own Back Lane, however they do own the hedge that borders it.

Mrs English – Meldon, Eastbridge

25.
In reply to consultation Mrs English coloured on the plan the extent of her property/land ownership, which borders part of the route near point C.  Access to her property is not from the claimed route; its driveway exits onto the U2819.  No comments were included.
User Evidence

26.
The 16 user evidence forms submitted in support of the claim were completed in 2008 when the formal application was made.  A number of users have confirmed that their use has continued to date, when interviewed or in replying to consultation.
27.
Use is shown from 1937 to date, predominantly on foot, supplemented by a fairly large amount of bicycle use and with a small amount of use on horseback and with vehicles. 
28.
The user evidence forms are also analysed in tabular form in the attached appendix and in the conclusions to this report.  Where users refer to a stile, this is understood to have been at point B at the junction with FP10.
Suffolk Coastal District Council Consultation

29.
In an email dated 24 March 2011, Mr Nick Cooper (Rights of Way Officer for Suffolk Coastal District Council) advised that he has on record a phone call taken on 29 April 2008 from a member of the public that a barrier had been put up and signs saying “no public right of way”.
Legal Considerations and Conclusions
30.
Section 53 of the Wildlife and Countryside Act 1981 provides that the definitive map and statement should be kept under review and modified if there is evidence to support a modification.

31.
Section 53(3)(c)(i) provides that a modification order may be made on the discovery of evidence “that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates, being a right of way to which this part applies.”

32.
In this case the claimed route appears to be a long standing physical feature as it was depicted on Hodskinson’s map of 1783 and Greenwood’s map of 1825 in the same manner as other known vehicular roads in the area.  Both these privately produced maps of Suffolk were made for the use of people travelling and the status given of ‘Inclosed Road’ and ‘Cross Road’ are some evidence that the route at the time was considered to be a public road.

33.
The historic Ordnance Survey (OS) maps from 1837 through to additions made in 1948 all depict the claimed route in the same manner as the surrounding road network.  However, whilst OS maps are very accurate at depicting what was on the ground at the time of the surveys, they do not distinguish between public and private routes.
34.
From landowner information and Land Registry details it would appear that properties accessed by the route share maintenance responsibilities but do not own the route, it simply provides access for them.

35.
The route’s historic depiction in the same manner as the surrounding road network could explain why the route was never recorded as a public right of way, if it was considered to already be a road, but was then never adopted as a road.

36.
The only documentary evidence relating to the claimed route is its depiction on OS and private maps.  This is considered to be insufficient evidence to raise a ‘reasonable allegation’ of public rights existing along the route.

37.
Section 31 of the Highways Act 1980 provides that a route is deemed to have been dedicated as a public right of way if it has been used by the public as of right for a period of 20 years and there is no evidence during that 20 year period of an intention not to dedicate the route.  The 20 year period is calculated backwards from the date on which the public’s right to use the route was brought into question.  The onus is on the landowner or person acting on his/her behalf to show that dedication has not taken place.

38.
Section 53(3)(c)(b) of the Wildlife and Countryside Act 1981 provides that a Modification Order be made if the enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public right of way.
39.
The date when the public’s right to use the route was brought into question appears to be around April/May 2008, when Mr Buck erected signs at points A and B stating “Private Road No Public Right of Way”.  This action is consistently referred to by the users and is what prompted the formal application to be made.  Therefore 20 years use needs to be shown for the period 1988 to 2008.
40.
Section 68 of the Natural Environment and Rural Communities Act 2006 provides for presumed dedication of restricted byways and use by pedal cycles as non mechanically propelled vehicles.
41.
Of the 16 users, 10 satisfy the criteria for use of the route on foot, of these five satisfy the criteria for a status of ‘Restricted Byway’ by their use on bicycles.  

42.
At common law there is no requirement that 20 years use be shown.  The more intensive and open the user evidence, and the more compelling the evidence of the acquiescence by the landowner or the person or persons acting for him/her, the shorter the periods of use needed to raise the inference of dedication.  
43.
Mr Buck in recent years has challenged use of the route with the erection of signs and has approached people using the route and challenged them verbally by advising that they should not be there.  However, the owners of the other two properties gaining access by the route acknowledge public use of the route and accept it.  This acceptance dates back many years in the case of Mr Scarlett’s family.  Therefore it is considered that use of the route by all 16 users satisfies the principles of common law dedication prior to Mr Buck’s challenges.

44.
To conclude, there is insufficient documentary evidence to justify the making of a Modification Order, but the user evidence is considered sufficient for the making of a Modification Order under the principles of Section 31 dedication and also at common law.  All the user evidence supports public footpath status at least and there is considered to be just sufficient bicycle use for the order to be for a Restricted Byway.  

45.
It is therefore RECOMMENDED that a modification order be made under section 53(3)(b) of the Wildlife and Countryside Act 1981 to add the claimed route, as shown by the restricted byway line style on map 2, to the definitive map and statement as a restricted byway, incorporating the following particulars into the definitive statement:
Theberton  Restricted Byway 21

Commencing at Ordnance Survey Grid Reference (OSGR) TM45246603 at a junction with the U2831 and proceeding in a west north-westerly direction for 90 metres to OSGR TM45166607 and a junction with footpath 10; changing to a north north-easterly direction and continuing for 70 metres to OSGR TM45186613 and a junction with the U2819.

Width: 3 metres

The width is based on the user evidence. 
	Sources of Further Information

a) Hodskinson’s map 1783.
b) Greenwood’s Map – 1825.
c) 1 inch Ordnance Survey map 1837 edition.
d) 25 inch Ordnance Survey map 1884 ed. and 1926-1928 ed.
e) Land Registry Details.
f) Mr Buck – 1 Back Lane. Landowner information.
g) Mr Scarlett – (Owner of Sunnyside, Back Lane). Landowner information.
h) Mr and Mrs Whitworth – Willow Farm, Back Lane (Holiday home). Landowner information.
i) Mrs English – Meldon, Eastbridge.  Landownership plan.
j) 16 User evidence forms.
k) Consultation responses.


	Name
	Years + Use
	Width
	Map/Description
	PI
	Conf
	Int
	Comments

	Mrs Ash
	2002-08=6 FW
	Single lane
	Description
	Y
	Y
	N
	Route used more often than weekly, but not daily.  Used for walks, going to post box, pub and recycling facilities, but not since ‘private’ signs were erected in April 2008.  Route is well used by visitors to campsite and residents of village.

	Mr Baskett
	1967-74=7 FBM    1975-77=2 HM    1979=1 V Occ  
	8 ft
	Description
	Y
	Y
	N
	Used route to visit friends.  There was a stile onto the route and it is used by villagers and holiday makers accessing the beach.

	Mrs Baskett
	1937-57=20 FBD   1944-57=13 H(NMV)W
	?
	-
	Y
	Y
	N
	Used route to go to school, to the shop, to visit friends in Chapel Road, to take horse & carts to Theberton Farm.  There was a stile at each end of shop field [considered to be point B and west end of FP10]. Route was used by most villagers at the time.

	Mr Bickers
	1995-08=13 FW
	3.5 metres approx
	-
	Y
	Y
	N
	Used to get to post box, coast, pub & visiting other residents in the village.  Route used by many long standing residents of village. Land Registry shows that nobody owns the lane despite the owner of 1 Back Lane claiming to and erecting notices.

	Mrs Cobb
	1959 onwards=(up to 49 years) FW
	6ft
	Description
	N
	N
	N
	Used to go to post box, the beach, sluice and for walking/bird watching.  No challenge to use until notices in May 2008.  Will not attend a public inquiry because of age.

	Mr Etheridge
	1980-2008=28 FW
	Car width
	Description
	Y
	Y
	Y
	1980-86 used for walking dog. 1986-92 worked away. 1992 to date used for access to post box, walking to Sluice footpath and as a part of short walks.  No challenge to use until “Private Road No Public Right of Way” signs were erected in April 2008.  Mr Buck also told him that it was private and he had no right to walk through it. 

	Mr Ginger
	1960-08=48 FW  1965-08=43 BD
	3 metres +
	Grid reference
	Y
	N
	N
	Used as a short cut.  Taken for granted that it was a footpath as nobody ever said it wasn’t.  Used to be a stile at the corner of Back Lane, but when it rotted away, it was not replaced.  Was born in Eastbridge and knows that many of its residents use the route to go to the phone box, post box and to link to the footpath to the sluice.

	Mr Grayston Brown
	1958-08=50 FD BM
	9ft approx
	Description
	Y
	Y
	Y
	Use from 1958 to 1989 was frequent, but not as regular as 1989 onwards.  Used for walking to beach, phone box, letter box and Leiston Road.  No signs or challenge to use until April 2008 when “Private Road No Public Right of Way” signs were erected.  Mr Brown is chairman of the parish council.  Use has continued since 2008 to date.

	Mr Morley
	1988-08=20 FM
	8 ft
	Description
	Y
	Y
	N
	Used to get to phone box and to pick up the Sluice Gate path.  No challenge until notices erected in May 2008.

	Mr Newitt
	1999-08=9 FB Occ
	2-3 metres
	Description/Sketch
	Y
	Y
	N
	Used to go from house to path that leads to Sluice.  No challenge to use until “Private Road No Public Right of Way” notices appeared in May 2008.  Route also used by neighbours,

	Mr Price
	1974-08=34 (Regularly)
	6 ft
	Description
	Y
	Y
	Y
	1974-00 daily use of route during week long visits to Eastbridge at least twice a year. 2000-04 used several times a week unless away on holiday. 2004-date used daily unless away on holiday. Used to connect from FP10 to footpath to the sea and to get to post box and pub. No challenge to use until “Private Road – No Public Right of Way” signs put up in May 2008.

	Ms Reade
	1988-2008=20 FBVM
	2.5 metres
	Sketch
	Y
	Y
	Y
	Bicycle use mainly in summer months.  Dog walking via the route was several times a week until September 2010, occasional since losing dog.  Route also used for visiting friends, showing tenants to Willow Farm.

	Mr Robb
	1992-08=16 FW
	10ft
	Map
	Y
	Y
	N
	Route used to walk dog, either around Eastbridge, or down to Sluice.

	Miss Towns
	1960-08=48 FM
	8 ft approx
	Description
	Y
	Y
	N
	1960-76 used regularly in spring & summer and at least once a month from 1976.  Route used to get to the beach, post box and to get to the marsh for bird watching.  Notices reading ‘Private Road – No Public Right of Way’ put up.  The route is used by many local people/residents of Eastbridge & Theberton.

	Mr Woods
	1952-08=56 FD BW
	2 metres
	Attached 1883 OS Map
	Y
	Y
	Y
	Between 1952-55 would drive horses through route from Eastbridge Farm to Church Farm Theberton.  Route is used as a short cut. There was one stile on the route many years ago where it meets FP10.  No challenge to use until May 2008 when notices saying “Private Road No Public Right of Way” were put up.  Notice has been ignored and use of the route continues to date.

	Mrs Woods
	1965-08=43 FD BW
	8 ft
	-
	Y
	N
	N
	Route used as a short cut.  Notice saying ‘Private Road No Public Right of Way’ put up May 2008.  1 stile used to be on the route many years ago where it meets FP10.


	F = on foot
	D = Daily

	B = on bicycle
	W = weekly

	H = on horseback
	M = monthly

	NMV = Non motorised vehicle
	Occ = Occasionally

	V = Motorised vehicle
	PI = Will or will not attend a Public Inquiry

	Conf = Confirmed evidence as part of consultation
	Int = Witness interviewed
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