Appendix A


APPLICATION BY MRS WENDY WARNER TO REGISTER

LAND AT PARK COTTAGES, SOMERSHAM

AS A TOWN OR VILLAGE GREEN

_______________________________

INSPECTOR’S REPORT

_______________________________

Preliminary

Introduction

1. I am instructed by Suffolk County Council (‘the Council’) to advise it in its capacity as registration authority, regarding determination of the application dated 13 March 2010 (‘the Application’) submitted by Mrs Wendy Warner (‘the Applicant’) seeking the registration of land at Park Cottages, Somersham (‘the Land’) as a town or village green pursuant to section 15(3) of the Commons Act 2006 (‘the 2006 Act’). 

2. The Application is the subject of objections by Orwell Housing Association and by Mid Suffolk District Council (‘the First and Second Objectors’). 
3. I held a public inquiry (‘the Inquiry’) which sat for three days on 4 – 6 April 2011. For the first two days of the hearing, the Inquiry sat at the Chapel, Chapel Lane, Somersham. On the final day, the Inquiry venue was the Council Offices at Endeavour House, Ipswich. At the Inquiry, the Applicant’s case was presented by Miss Lorraine Williams of counsel, whilst the Objectors were represented by Mr Trevor Ivory of Howes Percival solicitors
. I am grateful to both individuals for the helpful and courteous way in which they endeavoured to assist me in the course of the Inquiry.

4. In the course of the Inquiry I conducted two site visits. The second of these visits was an accompanied visit at which both the Applicant and the Objectors were represented.

The Legislation

5. The Relevant legislation for the purposes of the Application is, as already noted, to be found in the Commons Act 2006. Insofar as is relevant section 15 of that Act provides:

(1) Any person may apply to the commons registration authority to register land to which this Part applies as a town or village green in a case where subsection (2), (3) or (4) applies.
(2) …

(3) This subsection applies where-
(a) a significant number of the inhabitants of any locality, or of any neighbourhood within a locality, indulged as of right in lawful sports and pastimes on the land for a period of at least 20 years;
(b) they ceased to do so before the time of the application but after the commencement of this section; and
(c) the application is made within the period of two years beginning with the cessation referred to in paragraph (b).
The 20 Year Period

6. The Application was made pursuant to section 15(3) of the 2006 Act. The Applicant contends that the use of the Land ceased on or around 16 February 2010, when the First Objector erected fencing in connection with the residential development which has since been pursued
. Accordingly, the relevant period within which the Applicant must show that the Land has been used in the requisite manner in order to satisfy the statutory requirements of the 2006 Act is the 20 year period 16 February 1990 – 16 February 2010 (‘the Relevant Period’).

7. The 2006 Act came into force on 6 April 2007. Given that date, and given also that the Application was made on 13 March 2010, I am satisfied that the Relevant Period is a viable 20 year period for the purposes of subsections 15(3)(b) and (c) of the 2006 Act.

The Land

8. The Land comprises a roughly rectangular shaped area located to the south of Flowton Road, albeit it has a ‘tail’ at its southern end. The Land is bounded to the west and south by the road and pavement serving the cul-de-sac known as Park Cottages. To the east are allotment gardens. 
9. Currently the Land is, for the most part, covered by development. This comprises two residential dwellings and an associated parking area. However, it is common ground that this development has been effected since the end of the Relevant Period.
10. The freehold owner of the majority of the Land is the First Objector, who acquired it from the Second Objector. The Second Objector remains the freehold owner of the ‘tail’ of the Land, at its southern end.

11. Some short distance away from the Land is an area known as the playing field (‘the Playing Field’) which comprises a large expanse of grassed recreation area, and also contains various facilities including a cycle track, tennis courts, an all-weather play surface and a ‘swings/roundabout’ area.
Neighbourhood & Locality

12. At the outset of the Inquiry the Applicant confirmed that for the purposes of the Application she relied on the use of the Land by the inhabitants of the civil parish of Somersham.  In doing so she stated that the civil parish should be considered a ‘locality’ for the purposes of the 2006 Act.

13. At page 12 of the Applicant’s Bundle (Vol.1) I was provided with a plan of the civil parish (referred to hereafter in this Report as ‘the Locality’).
The Applicant’s Evidence

14. At the Inquiry the Applicant called 14 people (including herself) to give oral testimony in support of the Application. All those who appeared at the Inquiry in support of the Application, produced a witness statement or written document of some form
. 

15. In addition, the Applicant relied upon witness statements and/or questionnaires from a further 49 individuals who did not appear before me at the Inquiry, to which I have also had regard. However, I have attached significantly less weight to this evidence than to that given by persons who appeared at the Inquiry, owing to the fact that Mr Ivory was unable to test it in cross-examination
. 

16. The Applicant also submitted additional documentary evidence and a video in support of the Application. I have studied all this documentary evidence, and had regard to it in preparing this Report.  I have also watched extracts from the video, which I viewed (as did the Objectors’ representatives) at the Inquiry itself, during the Applicant’s evidence. 
17. In the following paragraphs, I summarise the evidence given by those of the Applicant’s witnesses who did appear before me at the Inquiry. This section of my Report is not a precise minute of each witness’s evidence, but rather a general record of what I considered to be the thrust of their testimony (both written and oral), insofar as it was relevant to the matters to which I must have regard in making my recommendation
.

Mrs Wendy Warner (‘the Applicant’)
18. The Applicant had played on the Land herself as a child prior to 1990, when living outside of the Locality. However, in 1994 she moved to the village of Somersham – first to Mill Lane and subsequently (in 1996) to 8 Park Cottages.
19. On moving to the village in 1994, she began playing with her children on the Land. She felt it was safer than the Playing Field. Her daughter Terri would sometimes go there on her own to play. Children whom she recalled seeing on the Land during 1990s included her own, the three Deaves children, the three Bowers children and David & Darren Luck. She would go with her children, once a fortnight, and either read or have a picnic. She tended to use it more often in the Summer.

20. After moving to Park Cottages in 1996 she had used the Land more, at least once a week to play with her children. She saw other children playing on the Land also, as many as 8 or even 14 at a time. These might have included Carl, Ellen & Megan Gooding, Zack & Sam Whitton, Abbie & Ross Littleboy and Jordan Crick. She had a good view of the Land from her house, and thought she generally saw children on the Land every day during the Summer. People would often telephone her to ask her to keep an eye on their children, when they came to play on the Land, and she would allow the children to use her house (ie give them a drink, or let them use the toilet) when playing there.
21. In July 1998 she had organised a Cowboys and Indians Party on the Land, which had been well attended, and which had been recorded on a video
. She regularly saw ‘British Bulldog’ being played on the Land, and often children playing on the ‘tyre swing’ which hung from one or other of the trees on the northern part of the Land. She had seen people picnicking on the Land, and also kicking balls about with children.
22. She had taken her children to the Playing Field to use the swings when they were young, but she did not think the area was very pleasant. In the past, the grass had been left long and there was broken glass lying around. She also thought that the old slide had been dangerous. However, she agreed that the area had been better kept since it was refurbished, and that she had not seen broken glass there for some years. She thought that until about 2005, there had always been more children playing on the Land than on the Playing Field, but that since that date the Playing Field was in more use than the Land. However, she did not think that the number of children playing on the Land had decreased.
23. She had once seen a 4 x 4 vehicle parked on the edge of the Land (at its southern end), but had otherwise not seen people parking there. She felt that the references to people ‘parking on the green’ in the documentation submitted to the Inquiry by the First Objector, related to parking on the grassed areas at either end of the existing parking area (to the west of the cul-de-sac access road). She didn’t recall there ever being a builder’s compound on the Land (the existence of such a compound being a matter asserted by the First Objector).
24. She had been opposed to the planning application, but had thought that some parking could be accommodated on the Land, since it would still leave enough room for children to play. She didn’t feel that installing a limited parking area on the Land would infringe her right to use the Land, since she would still be able to use the rest of the area.
Mrs Janet Neilson

25. Mrs Neilson lives at Danecote, Main Road, Somersham. She has lived in the village for more than 30 years. 

26. As regards the Relevant Period, she felt she had walked past the Land most days, and would generally see children playing on it – at least two or three times a week. However, use of the Land was affected by the weather, and also she did not feel that she tended to see children during school hours. There would generally be a handful of children, perhaps 5, kicking a ball or playing with dolls. Children she remembered playing on the Land included Darren & David Luck (Park Cottages), Richard & Andrew Mittel (Brook Way) and Damon Crick (Mill Lane). She would sometimes see other adults supervising children.
27. She had taken her own children to the Land in the early part of the Relevant Period, and would sometimes also bring her dog. She felt that she saw cricket and football being played on a weekly basis on the Land, with rounders more at weekends. She also saw children playing on the tyre/rope swing, and  girls “doodling” there. Since 2000 she had visited once a week with her young grandchildren, whom she looked after once a week. She would sometimes get them out of prams/push chairs on the Land, to stretch their legs.
28. She felt that use of the Land had changed over the Relevant Period, and that less children used it now, with some having grown up. However, she felt that children walked around the village, and that if they saw others playing on the Land, they would stop there and join in. Until the end of the Relevant Period she had still seen children playing ball games and football on the Land
29. She felt that older children had made use of the Playing Field (groups of them would be “huddled round the swings”), but that she had always preferred her children to play on the Land. Her concerns were the bad language used by older children, and the broken glass found at the Playing Field. She also felt that the large slide on the Playing Field had been dangerous, as was the ditch which ran along the edge of that land.

30. She thought that use of the Playing Field had increased in recent years, since the refurbishment, and she herself now used it more with her grandchildren.

31. She did not remember the builders compound on the Land, but did recall the building works that were carried out to properties in Park Cottages. She remembered that there were a lot of vehicles, and “hustle and bustle”, but did not recall any vehicles parking on the Land. She knew Mr Avis (formerly of no.8 Park Cottages) and had looked after his wife when she was ill. She didn’t recall him parking vehicles on the Land either.
Mr Adam Flatt

32. Mr Flatt had lived at Sugar Loaf Cottage in the Locality from 1974, but had moved to an address just outside the Locality in Flowton prior to the commencement of the Relevant Period in 1990.  
33. Throughout the Relevant Period he had often had cause to go into Somersham, and had often seen people using the Land as he passed. However, he said that he had also often seen the Land without anyone on it. He had also used the Land himself during this period with his own children, sometimes for picnics, and had seen others using the Land when doing so.

34. The activity which he recalled most often seeing on the Land was people playing football.
35. He had himself parked on the Land in 2009, when visiting people at Park Cottages, but did not remember ever seeing any other vehicles parked there. He could not remember seeing a builder’s compound on the Land. 
Miss Yvette Gould

36. Miss Gould had moved to 2 Granary Cottages in Somersham in 1992, prior to which she had lived outside the Locality. She first visited the Land in 1996, when going to see the Applicant. She would take her young son to play on the Land with his friends. As her son grew older, he would go to play there without her supervision – sometimes she would accompany him, sometimes not.
37. She herself had generally visited the Land once or twice a week until approximately 2002, since when she visited every two or three months.

38. When visiting Park Cottages she would generally expect to see others on the Land, between 3 – 5 of them. She had regularly seen football being played on the Land and children using the rope swing. She had herself quite often sat out there, eating an informal picnic. She had seen cricket being played there a few times, and less frequently had seen children flying kites, playing rounders or painting.
39. She had visited the Playing Field during the 1990s, but had not made much use of it due to the glass and rubbish lying around. 
40. She had not been aware of the planning application regarding development of the Land, until she once visited Park Cottages and saw that construction work had begun on the new houses.
Mr Dennis Mumby

41. Mr Mumby has lived at Park Avon, Main Road, Somersham since 1957. He had not used the Land himself during the Relevant Period, but had walked past it from time to time, usually in the early morning. These trips would have been in connection with his role as Parish Council Clerk (a position he held from 1960-1995). He did not recall seeing people on the Land, but felt he wouldn’t have noticed them even if they had been there. After 1995 he felt he would not have had cause to go past the Land.

42. He felt that the Playing Field was currently “used”, although “not particularly well used”. Use was more frequent in the Summer, and the all-weather pitch was used “quite regularly”.

Mr Sebastian Turner

43. Mr Turner now lives at 4 Cherry Tree Cottages, and formerly lived at 3 Granary Cottages (both in Somersham). He was born in 1991 and had used the Land from roughly 1995 until 2001. The frequency of his use of the Land varied over time. He felt he generally visited “a few times a week”, and would sometimes play with the Applicant’s children and Ricky Gould. Typically, he and his friends would have a ‘kick around’ or else play on the rope swing. He had also played rounders there once or twice, and remembered attending the Cowboys and Indians party.
44. He recalled often seeing other children on the Land when he went there, generally 5 or 6. Sometimes there would be adults supervising. He had ceased using the Land to play when he was about 10 years old (2001), and now only visited Park Cottages when running errands. He said that when he visited in this way, he would see children on the Land if the weather was good.
45. He had not made use of the Playing Fields, saying that he had felt shy of the older children and teenagers who congregated there.  
Miss Caitlin Durrant

46. Miss Durrant lives at 4 Cherry Tree Cottages. She was born in 1994 and had visited the Land weekly when she was young, playing with friends such as Danny Knock (of Cherry Tree Cottages) and Zack Whitton (of Park Cottages). The activities she had taken part in included football, ‘catch’ games, playing on the tyre swing and rounders; although the latter only took place roughly once a year. She could remember attending the Cowboys and Indians party, and had also picnicked there once or twice. She had ceased using the Land when she went to High School, in 2005.
47. Until 2005 she had not used the Playing Field very much, due to the glass and the litter. However, since the refurbishment in 2005 she had made more use of it, and had visited in on roughly a weekly basis. When visiting recently, she would play football or play on the swings.
Mrs Rachel Knock

48. Mrs Knock lived at Cherry Tree Cottages in the village of Somersham for part of the Relevant Period, 1990-2003. She had played on the Land herself as a child, but had ceased doing so by 1990.
49. In the 1990s she visited Park Cottages twice a week to see her father, and would see children playing on it if the weather was good. The numbers would vary; sometimes there would only be a couple of children, but sometimes as many as 6 if there was a game of football or ‘British Bulldog’, or if girls were ‘picnicking’ with their dolls.

50. She had used the Land to play with her children from when her daughter (born in 1991) was 18 months old, and had taken every chance to get out there if the weather was good. Other children she remembered seeing on the Land included Danielle & Charlene Whitton from Springfield Road, Ricky Gould and Laura Littleboy. She and her children had continued to use the Land until 2003, generally once a week. She felt that there were “always new children coming and going”.
51. She thought that the most common activities on the Land were ‘British Bulldog’ and football, and saw cricket and rounders being played a few times a year. She also saw children drawing on the Land, and people picnicking once a month if the weather was good. She had flown kites on the Land herself, a few times a year. She remembered attending the Cowboys and Indians party.
52. She still visited Park Cottages after 2003 to see her father or her brother, say twice a week. She felt that there were broadly the same number of children using it throughout the Relevant Period, with variations as one group of children grew up and was replaced by another.
53. She had not liked the Playing Field, since the slide was too large and the surrounding ditch was too deep. She recalled that the rubbish bin always seemed to have been emptied on the ground. However, she agreed that some children used the Playing Field, in the same way that others used the Land.
Mr Quentin Warner

54. Mr Quentin Warner has lived at 8 Park Cottages since 1996, and before that he lived in Mill Lane from 1994. He had not himself really had cause to visit the Land until 1996,  other than on very rare occasions.
55. Since 1996 he felt that he had often seen children playing on the Land – most days in Summer, although less in Winter. Once every two or three weeks there would be a larger group of children, but generally it would be in the order of 6 – 10. Boys might be playing football or British Bulldog, and girls would be sitting on a blanket, sometimes drawing or painting.
56. Other activities he had seen taking place on the Land included ‘French’ cricket, picnicking (ie youngsters “raiding food cupboards” and taking it out onto the Land to eat), and occasionally children flying a home-made kite or learning to ride a bike.

57. He felt that activity on the Land had been at a high level towards the end of the Relevant Period. 

58. He recalled seeing cars pulled up “on the pavement” from time to time, when people were attending parties in Park Cottages. However, he did not ever remember cars being pulled up on the Land itself, although he agreed that parking in the area was tight. He also agreed that he must have signed the letter dated 16 June 2009
 objecting to the planning application, and seeking more parking on the Land, although he could not remember doing so. He did not know who had drafted the letter.
Miss Diane Chester

59. Miss Chester had not lived in the Locality during the Relevant Period. However, during part of that period (1990-2000), she lived at 1 Church Acre in Flowton. Her own children had used the Land at this time, and she had driven past it most days. She felt that she rarely saw it without people on it.
60. She recalled some of the children who used the Land as having been Sam Palmer and Jennie O’Neill (both of Springfield Rd), Zach & Sam Whitton and Terri Lawson (all of Park Cottages). She also remembered seeing Kieran Cottrel, Laura Littleboy and Chloe Littleboy (of Princess Gardens). 

61. In terms of the activities which she had witnessed, these were most often football and ‘tag’. She also regularly saw people picnicking on the Land (informal picnicking rather than “the full rug and hamper”) and children drawing. She occasionally saw people playing rounders, and on very rare occasions saw kites being flown.
Mrs Angela Littleboy

62. Mrs Littleboy lives at 7 Princess Gardens and had moved to Somersham in 1993. She said that since that time she had often gone to Park Cottages, since she was a friend of Mr Avis (the former resident of 8 Park Cottages) and had looked after his daughter Rachel. She did not recall him as ever repairing cars on the Land.

63. She had used the Land herself, supervising her daughter Laura who would play there with Rachel Avis. She recalled always seeing children on the Land, generally 5 or 6 at a time, though sometimes more in good weather. She thought that much of the time children playing had been the same faces. She felt that the level of use of the land had increased since the Applicant had moved into no. 8 Park Cottages, since she had ‘opened’ her house to children playing, such that it sometimes seemed “like Barnardos”. As a result, parents were more happy to have their children play on the Land, as they knew that they would be safe.
64. She felt she had often seen children playing British Bulldog and Football, and sometimes rounders (play with a bat & ball). She had also seen children drawing on the Land, and indeed her own daughter and the Applicant’s daughter would ‘doodle’ in this way. She had sometimes picnicked on the Land, and had once seen someone flying a kite.
65. She felt that the Playing Field was not much used until the new play equipment was introduced recently. She had not allowed her children to play there, and she didn’t consider it a pleasant place to play, due to the glass and rubbish. She thought that the Land represented a more attractive play area for younger children.
66. Since the Playing Field had been refurbished, she thought it was used for football and tennis by teenagers. 

67. She had been aware of the planning application to develop the Land, and had not been in favour of it. She was content for there to be a parking area for six cars upon the Land, because that would still have left sufficient for children to play
Mr Tom Rowe

68. Mr Rowe no longer lives in the Locality, but lived in Somersham at Bleak Hall from 1974 until 2009. He had used the Land  to play on as a child, but that use had ceased by around 1990. 
69. However, during the Relevant Period he had been accustomed to drive past the Land on a daily basis as part of his work. When passing, he felt that he would often see people using it (mostly children playing). The children would generally be in small groups of about 2 – 4, running around and kicking a ball. He had not recognised them because he did not keep in regular contact with people living in Somersham. Particularly during the first half of the Relevant Period, he felt that it would be “rare to drive past and not see people there”.
70. He had, on a “very odd occasion” seen vehicles parked on the Land. He described the frequency as being “less than once a month”, so that it “would look unusual” if a car was parked on the Land. When he had seen a car parked, it was roughly outside no. 7 Park Cottages.
Miss Louise Turner

71. Miss Turner has lived in Somersham since 1992, first in Mill Lane and more recently (since 1999) at 4 Cherry Tree Cottages. She has used the Land intermittently since 1993, when she would walk round the village with her young son, and eat sandwiches on the Land. Sometimes these trips were undertaken with her friend and neighbour Ms Yvette Gould. She tended to visit the Land once a week, or once a fortnight. She had sometimes played with her dog on the Land. Her use of the Land was more regular in the period 1997-2002, and had since tailed off since then so that she no longer used it.
72. When visiting she saw others on the Land, in particular she saw children playing – in groups of two, or as many as five or six. The number of people on the green would vary depending on whether it was during a school day. She stated “outside of school hours there was always someone on the green”. During school days she recalled seeing adults with pre-school children. She had attended the Cowboys and Indians party.
73. She felt that the level of use of the Land had fluctuated somewhat, but had increased since 2002. She didn’t use the Playing Field, and was deterred by the rubbish and broken glass left there. She felt it was used by older children, and felt that younger children didn’t go there for fear of being bullied.
74. The activities she had seen taking place on the Land included football and British Bulldog. Less frequently she saw cricket being played, dog walking and children riding bikes. Very occasionally she saw it being used for barbecues or games of rounders.
75. She had been aware of the planning application and had not been happy about it. She didn’t think that putting parking spaces on the land was such a major issue, as it would not have taken up much space. 
Mr Charlie Warner

76. Mr Warner was 13 years old, and has lived at 8 Park Cottages for his entire life. His evidence was to the effect that he had played on the Land since 2001, when he was four years old. He could not remember the Cowboys and Indians party, but was aware that it had taken place.

The Objectors’ Evidence

77. The First Objector called 5 witnesses, all of whom also provided a written statement. It also relied on a witness statement from a further witness, who was not able to attend the Inquiry. Consistent with my treatment of the witnesses of the Applicant, I have attached only limited weight to the evidence of that witness who was unable to attend the Inquiry, and undergo cross-examination.

78. The First Objector also provided to the Inquiry various correspondence and documents in support of its objection. This included a petition. 
79. The Second Objector did not call witnesses as such, but at the close of the Inquiry he made submissions relating to housing need which contained evidence.

80. I have had regard to all the documentation submitted by the First and Second Objectors.

81. The following paragraphs are intended to summarise the testimony given by the First Objector’s witnesses who appeared before me at the Inquiry. They do not represent a comprehensive record of the totality of their evidence, but rather a general record of what I considered to be the thrust of their testimony (both written and oral), insofar as it was relevant to the matters to which I must have regard in making my recommendation.

Mr Greg Dodds

82. Mr Dodds is the New Business Manager for the First Objector. He first visited the Site in Autumn of 2008, as part of a ‘walk-around’ the village of Somersham to identify possible housing sites. He had also visited the Land on a site visit with the planning committee of the Second Objector. On neither occasion had he seen the Land used for sports and pastimes.
83. He recalled that at the meeting of the planning committee in July 2009, his clear impression had been that the chief objection of the Applicant (and indeed local people in general) had related to parking – as opposed to the loss of the Land as a play area. It was on that basis that the planning proposal was revised to provide more parking. He pointed out that the development which the Second Objector ultimately approved, provided considerably more parking than would have ordinarily be required by planning policy.
84. He explained that the reason why the planning application was deferred at the July 2009 meeting, was because the Applicant had told the planning committee that the Second Objector had made allowance in its budget for operations to lay out parking on the Land.
85. He was never given the impression that local people felt that they had a right to recreate on the Land.
86. As regards the building works which were undertaken to properties owned by the Second Objector at Park Cottages in approximately 1994, Mr Dodds stated that it was his experience of such projects that a ‘site compound’ would have been required. Although he did not know where the compound would have been situated, he felt that the obvious place for it would have been on the Land, and that it would not have been safe for children to play on the Land while the compound was in place.

Mrs Susan Wells

87. Mrs Wells currently lives at Sycamore House, Flowton Road, Somersham. The property is one of the two constructed on the Land by the First Objector. 
88. As regards her involvement with the Land during the Relevant Period, she often had cause to visit Park Cottages in the years 1990-1994 because her mother-in-law lived at 10 Park Cottages and because her step-daughters lived at 7 Park Cottages. Following her divorce from her husband in 1994, she visited the area less frequently. 

89. In 2000 she moved to a property in Watering  Close Somersham, and lived there until 2005. At this time she often walked past the Land, walking to and from her place of work at the garage. Typically, she would walk to work at 7.30am and return from work at 2pm. 
90. She had never really seen children playing on the Land, or adults spending time there. She said that she recalled odd occasions when she had seen 2 or 3 children standing there having a chat. She had been told about the tyre swing, but didn’t recall ever seeing it. She had played with children on the Playing Field, which she considered a pleasant and safe place to play.

91. Mrs Wells recalled some form of ‘builders’ compound’ on the Land, constructed of metal panels, at the time when works were carried out to properties in Park Cottages. She felt that it was roughly half the size of the Inquiry Room
, and was situated at the southern end of the Land, near no.8 Park Cottages. She said that parking had always been a problem in Park Cottages. She thought that there was often 1 car parked on the Land, and on occasion as many as 4 (these were parked on the bend outside no.8 Park Cottages. She herself had never parked on the Land. She recalled Mr Avis parking vehicles on the Land.
Councillor Stephen Wright

92. Cllr Wright is currently the councillor for the ward of Barking and Somersham, a post he has held since 2007. He felt that he had passed the Land 3 or 4 times a months since being elected. In addition, during the early 1990s his children had been looked after by Mrs Whitton at Park Cottages, and so he had cause to visit there 2 or 3 times a week.
93. When doing so, there had often been little or no room to park, and he had had to park on the grass at the southern end of the Land, by ‘the tail’. He also explained that since becoming a councillor he had frequently received complaints about people parking on the Land. He confirmed that when he saw cars parked on the Land, it would generally involve the car having one set of wheels in the road and the other propped up, either on the pavement or on the grass beyond it. He recalled Mr Avis, formerly a resident of No.8 Park Cottages parking cars on the Land, and thought that the latter had been a taxi-driver. He thought that Mr Avis had repaired his own vehicles.
94. In terms of frequency and number of cars parked on the Land, he said that sometimes cars were parked there and sometimes there were not. If parked cars were present, he felt it was more usual to see 1 on the Land, but not unusual to see 2. He said that since being elected he had often been lobbied by local people to put more parking in the area. 

95. He said that as regards the planning proposals on the Land, he had understood that the greatest concern was about parking, although he acknowledged there was also a concern that children would lose an area where they enjoyed playing. He said that no-one had expressed the view to him that the Council didn’t have the right to build on the Land because it was a village green. He felt that 60% of the concern related to parking, and 40% related to loss of an open space for children.
96. Cllr Wright said that, very rarely, he had seen children playing on the Land. However, this was almost always children playing on the tyre swing. His recollection was that the Land had been unkempt, and the grass tall.
97. He recalled seeing a builders compound on the Land, outside no.7 Park Cottages. He was not sure how large it was, but felt it was a significant size.
Mr David Haughton

98. Mr Haughton has lived and worked at Somersham Garage, Somersham throughout the Relevant Period. 

99. He stated that he often had cause to pass the Land when driving or walking towards Flowton, either in connection with his work or because he was going shooting in the area. He felt that he would generally pass the Land 10 times a week – these trips taking place both during the working day, and also at weekend and in the evenings.

100. He said that he had only very rarely seen children playing on the Land. He felt that the Playing Field was much more frequently used for childrens’ play. When he had seen children playing, they had typically been using the tyre swing or else kicking a ball about. He thought that they were local children, from either Park Cottages or the surrounding streets such as Springfield Road.

101. He had seen cars parked on the edge of the grass, at the southern end of the Land “now and again”. The cars would typically have 2 wheels on the road and 2 wheels on the grass.
102. He recalled the builder’s compound being on the Land, but could not say how large it was or whereabouts it was located. He thought it was at the southern end near no.8 Park Cottages.

103. He had not seen the Cowboys and Indians Party, or been aware of it. He observed that his own 4 year old son had not been invited to the party.

104. He recalled that Mr Avis, when living at no.8 Park Cottages, had a number of cars and worked as a taxi driver. These cars included big saloons, and a white panel transit van.
Mr Simon Page 

105. Mr Page currently lives Oak House, Flowton Road, Somersham, and has done so since October 2010. The property is one of the two constructed on the Land by the First Objector. Prior to that, he lived at 6 Church Lane, Somersham. He moved to the property in Church Lane in approximately 2002, having previously lived in Ipswich.
106. Mr Page explained that he would not have been able to see the Land from his previous home in Church Lane, but that he would have walked past it regularly – as many as 3 or 4 times per week. He would have done this in the course of his walks around the village, which he did with his son as a form of exercise and entertainment. He had been made redundant in 2007/8 and had been looking after his son full-time after that date.
107. He had taken his son, (now 5 years old), to the Playing Field for recreation and would visit 4 or 5 times a week. He had never experienced any problems there, and had not seen any glass there other than the odd broken bottle. He had volunteered to join the ‘clean up’ operation. He felt that the Playing Field was well-used, and that he tended to see lots of people watching either football or the ‘cycle speedway’ activities.
108. The only activity he remembered seeing on the Land, was a group of 2 – 4 children playing on the rope swing. He didn’t recognise the children playing there, other than Zach Whitton.
109. He had never seen anyone parking on the Land. 

Discussion & Conclusions

110. In order for registration of land to be justified, an applicant must demonstrate on the balance of probabilities
 that it has been used for lawful sports and pastimes as of right by a significant number of the inhabitants of a neighbourhood or locality throughout a relevant 20 year period.

111. In the following paragraphs, I consider the extent to which the Applicant in the present case has satisfied each of the criteria of the statutory ‘test’. In so doing, I address the submissions of the Objector as and when they arise in the context of each of these separate criteria. 
112. Having had regard to those various elements of the statutory test, I consider the overall ‘quality of user’, in the context of how matters would have appeared to the notional landowner.

Lawful Sports and Pastimes

113. The evidence relied upon by the Applicant regarding use of the Land was perhaps unusual, insofar as it very largely concerned use of the Land for children’s play. 

114. In this context, I note that there was virtually no evidence that the Land had been used for recreational walking
, and very little as regards the use of the Land for walking dogs. Indeed, although one or two persons claimed to have used the Land for this latter purpose, the vast majority of the witnesses who appeared before me confirmed that they had not seen any dog-walking on the Land. Accordingly, having heard the evidence of the various witnesses called by the parties, I conclude that the Land was not used to any material extent for dog-walking or the exercise of dogs. 

115. However, virtually all the Applicant’s witnesses (and indeed some of those called by the First Objector) stated that they had witnessed use of the Land by children playing. Such play comprised, most commonly, either football or some form of ‘catch’ game such as ‘British Bulldog’. However, other activities included swinging on the tyre swing, rounders/cricket
, drawing or painting, informal picnicking and very occasional kite flying.

116. Having regard to the decision of the House of Lords in R v Oxfordshire County Council ex parte Sunningwell Parish Council (2000) 1 AC 335, I am satisfied that these activities are ‘lawful sports and pastimes’ for the purposes of the 2006 Act. Indeed, I do not understand that the Objectors contend to the contrary.

As of Right

117. In order for use of land to justify registration as town or village green, such use must be undertaken “as of right” for the purposes of the 2006 Act. The courts have longsince held that use of land is ‘as of right’ when it has been carried out ‘nec vi’ (peaceably) ‘nec clam’ (openly) and ‘nec precario’ (without permission).

118. It was not contended by the Objectors that such use of the Land as had taken place had been carried on either ‘forcibly’, or ‘in secret’. As such, the user (such as it was) is accepted by all parties to have been ‘nec vi’ and ‘nec clam’. There remains the question of whether the use was carried on ‘nec precario’.

119. It is not suggested by the Objectors that any signs were erected on the Land during the Relevant Period indicating that use of the area was permitted by the landowner. Similarly, it is not suggested that express notification of permission was communicated by some other means. However, on behalf of the Objectors Mr Ivory contended that during the period June 2007 – February 2010, use of the Land by local people was permissive. 

120. In paragraphs 30-31 of his closing submissions, Mr Ivory drew attention to the correspondence which the Second Objector sent to local residents during 2007. This correspondence
 comprised two letters; the first dated 14 June and the second 15 October of that year. The correspondence related to proposals to develop the Land for affordable housing. Mr Ivory submitted that, having regard to the decision in R (on the application of Beresford) v Sunderland City Council [2004] 1 AC 889, the indication by the Second Objector (particularly that contained in the second letter) that it was working towards the development of the Land for housing, was sufficient to communicate to local residents that any subsequent use of the Land on their part was effectively being ‘permitted’ by the Second Objector. In essence, it is said that the 2007 correspondence was sufficient to invoke the doctrine of ‘implied licence’ and render future user ‘permissive’ in nature.

121. I do not accept this submission. I readily acknowledge that in Beresford the House of Lords – in particular Lord Bingham – recognised that it was possible that the conduct of landowner might be such “as to make clear…that the inhabitants’ use of the land is pursuant to his permission”. However, I do not accept that the facts of the present case merit such a conclusion. In particular, I do not consider that either by:

(i) notifying local residents that it ‘wished’ a third party (in this case Circle Anglia Housing Group) to develop the Land for housing (and inviting comments on those proposals); or by subsequently
(ii) indicating that it was minded to support development notwithstanding the representations received, and that the third party would shortly be submitting a planning application to that effect,
the Second Objector conducted itself in such a way as to render ‘permissive’ subsequent use of the Land for sports and pastimes. Rather, I consider that the sending of these letters did not communicate to local people, at least not with the requisite clarity, that future user of the Land would be undertaken with the permission of the landowner. Certainly it is my view that the ‘conduct’ that is relied upon by the First Objector in this context, falls significantly short of that envisaged by Lord Bingham in Beresford.
122. Accordingly, it follows that I conclude that such use of the Land as was undertaken throughout the Relevant Period was carried on “as of right” for the purposes of the 2006 Act.

Locality

123. In making the Application, the Applicant relied upon use of the Land by the inhabitants of the civil parish of Somersham (‘the Locality’), and contended that such area comprised a locality for the purposes of the 2006 Act. I am satisfied that this Locality is one that satisfies the statutory definition, and the Objectors do not seek to resist the Application in this respect.

Significant Number of Inhabitants

124. I accept the submission made on behalf of the First Objector that judicial assistance in determining what is a ‘significant number’ in this context  is provided by Sullivan J in R (on the application of McAlpine Homes Ltd) v Staffordshire County Council (2002) PLR 1. In that case the judge rejected the proposition that the term ‘significant’ meant “a considerable or substantial number”. Rather, the judge concluded that a ‘significant’ number of users would be that:

“sufficient to indicate that their use of the land signifies that it is in general use by the local community for informal recreation, rather than occasional use by trespassers”
.
125.  On behalf of the Objectors, Mr Ivory submitted that the numbers of persons using the Land were not such as to signify use of it by the Locality relied upon. Firstly in this context he relies on the evidence of his own witnesses; in addition, he also points to the evidence of the Applicant and submits that the level of user asserted by those witnesses called in support of the Application does not discharge the statutory test.

Objectors’ Case

126. As regards the former, I note that Mrs Wells, Cllr Wright, Mr Page and Mr Haughton certainly painted a ‘less intensive’ picture of user than that contended for by the Applicant’s witnesses. However, barring Mrs Wells (who said she had seen children ‘chatting’ only) they all accepted that they had on occasion seen children playing on the Land. 

127. Further, I do not consider that any of these individuals was ideally placed to assess the numbers of people who had been using the Land during the Relevant Period. In this context, I note that none of them lived in properties with direct views over the Land during the Relevant Period. As such, their assessment of the numbers of people using the Land was confined to what they had witnessed when passing it. 
128. The limitations of such evidence – ie that given by persons who neither lived by the Land nor had used it themselves – were, in my view, readily apparent. For example I note that on her own evidence, in the period 2000-2010 Mrs Wells would have passed the Land at times of day when I would not necessarily expect the Land to be in use for lawful sports and pastimes
. 
129. I also note that Mrs Wells was not aware of there having been a ‘tyre swing’ on the Land, although other witnesses  - both those of the Applicant and at least one called by the First Objector – spoke of there having been such a swing for much (if not all) of the Relevant Period. In light of the general consensus that such a swing had been in place, it is my conclusion that such a swing did indeed exist, and was used by local children at least to some degree. I consider the fact that Mrs Wells’ was unaware of such a swing suggests that she had not paid as close attention to what took place on the Land during the Relevant Period as she might have thought.

130.  Similarly Mr Haughton, although he walked/drove past the Land 3 times a day and therefore felt that he had a good appreciation of how it was used, had not seen or been aware of the Cowboys and Indians party. It is not disputed by the Objectors that this party took place – a celebration which on any view comprised a major event, involving use of the Land for a significant time by some two dozen children and a number of adults. Again, this suggests to me to that the witness’s appreciation of the activities which had taken place on the Land, was not in any sense comprehensive – indeed Mr Haughton accepted in cross-examination that children may have used the Land at times when he was not passing by, without his being aware of it.
131. Taking it in the round, the evidence of the First Objector’s witnesses – honestly given though I am sure it was – does not cause me to doubt the credibility of the testimony of the witnesses called by the Applicant. In particular, having regard to the limited opportunity that the Objector’s witnesses would have had to scrutinize the use of the Land in the course of their trips past/to Park Cottages, their evidence does not lead me to conclude that the Applicant’s witnesses did not use/witness use of the Land as they attested. Having observed the demeanour of those local residents speaking in support of the Application when they gave their evidence, I am content that they were providing me with honest recollections of their use of the Land, and how they witnessed others using it. 
Applicant’s Case
132. As regards the Applicant’s evidence, Mr Ivory submitted on behalf of the Objectors that even taken at face value, it did not demonstrate use of the Land by a ‘significant number of the inhabitants’ of the Locality. In this context, Mr Ivory relied upon a housing needs survey commissioned by the Parish Council in 2008, which suggested that the Locality comprised some 700 residents, of whom 94 are under the age of 15. He submitted that having regard to the numbers and addresses of persons using the Land, the level of use did not satisfy the statutory test.

133. Once again, I am afraid that I cannot accept the submissions made on behalf of the Objectors, eloquently though they were put.  
134. As regards the numbers of people who it was alleged by the Applicant had used the Land, I regard the level of user as sufficient. The evidence of the Applicant’s witnesses in this context, unsurprisingly, varied to some degree. However, taking it in the round, I conclude that there were very often 3 – 5 children to be found playing on the Land. Sometimes the number of children would be larger – perhaps 7 – 8. On more rare occasions, there might be a dozen or so children playing, some engaged in a game of football, British Bulldog, or whatever other activity was the order of the day. Once, notably, a large group of some 30 or so people (mostly children) played on the Land at the occasion of the Cowboys and Indians Party organised by the Applicant. In addition to this use of the land by children, I conclude that the Land was also used – albeit to a lesser degree – by adults, either supervising the children’s play or else sitting and relaxing with infants/toddlers. 
135. I have reached this conclusion as to the level of user of the Land, having regard to the oral evidence which I heard at the Inquiry. However, I also draw support for my assessment from the written statements/questionnaires submitted in support of the Application, which are consistent with that oral evidence and provide some endorsement of it.
136. Whilst the numbers of persons using the Land are not great, I consider that they are sufficient. I consider the picture painted compares favourably with that in the McAlpine case, where the court reviewed the decision of a registration authority to register land at Ladydale Meadow, Leek as a town or village green. In that case, only 1 resident of a neighbourhood of 200 inhabitants, or alternatively 6 residents of a Locality of 20,000, were able to speak to the use of the land in question throughout the entirety of the 20 year qualifying period. However, the witnesses all stated that they had seen others using the land during that 20 year period. 

137. Although the present case is obviously different on its facts to McAlpine, I still regard the latter case as support for my conclusion that the Land was used by a significant number of the inhabitants of the Locality during the Relevant Period. 

138. Turning to the identity of users and their ‘spread’ throughout the Locality, it is submitted that the use was carried on by inhabitants of Park Cottages and their friends. The first point to make in this context is that I consider it entirely reasonable that the use of the Land was greatest on the part of those who lived in the immediate vicinity of the Land (that is the inhabitants of Park Cottages). 
139. However I find that their use was however supplemented by that of others who lived elsewhere in the village/Locality. Indeed, I heard direct evidence of user from persons living at addresses in Cherrytree Cottages (eg Rachel Knock), Main Road (Mrs Neilson), Mill Lane (Louise Turner), Princess Gardens (Angela Littleboy) and Granary Cottages (Yvette Gould). Further, the witnesses spoke of use by persons from other addresses (eg Springfield Road). This evidence found support in the written evidence (in the form of questionnaires and witness statements) supplied in support of the Application.
140. Lastly in this context, I do not consider that there is anything material in the point that those persons who used the Land but lived further away from it, were friends of those of who lived in more close proximity to the Land.  

141. Accordingly, it is my conclusion that the use of the Land for Sports and Pastimes was carried on by a significant number of the inhabitants of the Locality.
Relevant Period

142. I consider that there are two matters which fall to be considered in the context of whether user of the Land for lawful sports and pastimes was carried on by the requisite number of local inhabitants in the requisite manner throughout the Relevant Period. These two issues are:
(i) Interruption of use (ie was the use interrupted for a material period at any point); and

(ii) Intensity of use (ie was there a period when user of the Land ceased to be material).

Interruption

143. The two potential ‘interruptions’ relied upon by the First Objector, comprised firstly the erection of a ‘builders’ compound’ on the Land in the winter of 1994/5 in connection with works to properties in Park Cottages, and secondly the fact that the documents suggest that the Land was used for parking cars in such a way as might be thought to preclude its use for lawful sports and pastimes.

Builders’ Compound

144. Turning to the first of these matters, notwithstanding that the documentation relied upon by the Objectors in this context was fragmentary
, I accept that works were undertaken to some of the properties in Park Cottages during the winter of 1994/5. Further, I accept Mr Dodds’ suggestion that it is likely that such works might have necessitated the erection of a builders’ compound to facilitate those works.
145. However, the evidence relating to the existence of the builder’s compound was limited. Mr Dodds himself had not seen any compound (arriving ‘on the scene’ only many years later), and the person who might have been expected to give detailed evidence in respect of these matters – the First Objector’s witness Mr De’ath – was unfortunately unable to attend the Inquiry. And, while I would nevertheless feel able to give some weight to his written statement in normal circumstances, there is an obvious difficulty in this case insofar as it is evident from that statement that Mr De’ath is far from clear as to what, if anything, he recalls at all in relation to this matter.
146. Those of the First Objector’s witnesses who attended the Inquiry and who recall there being a compound, were not particularly clear as to its size or location. However, even proceeding on the assumption that there was a builder’s compound on the Land, the clearest evidence which I had as to its extent was that it was half the size of the Inquiry hall. Since the hall has been measured at 6m x 9m, that would suggest a ‘compound’ of no greater footprint than 6m x 4.5m. Given the extent of the Land, I do not regard such a temporary structure as having particular significance in the context of the Application, since I see no reason why the vast majority of the Land could not continue to have been used whilst the compound was in situ.

147. A further reason why I am not inclined to regard the ‘compound’ as having material significance in the context of this Application, is that I heard no clear evidence as to how long it was in place. The fact that no local residents recalled its existence suggests not only that it was small, but that it was not in place for very long.
148. For these reasons I do not regard the ‘builders’ compound’ as having interrupted the Land during the Relevant Period.

Parking

149. Turning next to the question of parking, having considered the documents it initially appeared to me that this was an activity which might well have interrupted/precluded use of the Land for lawful sports and pastimes. In this context, I should point out that I accept (at least in part) Mr Dodds’ interpretation of the documents at GD1 of the first Objector’s bundle. In particular, I accept that the reference to a car being parked “on the grass opposite” 8 Park Cottages
 is  a reference to parking on the Land.
150. However, having heard the evidence from the First Objector’s witnesses in relation to this issue, I do not consider that the level of ‘parking’ which took place on the Land was such as to materially interrupt the latter’s use for lawful sports and pastimes during the Relevant Period. In this context, I note that Mrs Wells stated that when parking did take place on the Land – which I did not understand to her to claim was in any way constant – it was generally only ever 1 car (although there might be more on very rare occasions). Cllr Wright confirmed that ordinarily there would only be 1 car parked on the Land, and that even then this car was not ‘wholly’ on the Land. Rather, 2 wheels would remain in the carriageway, with the other two sat up either on the pavement or on the grassed area – so that the car ‘straddled’ the pavement. Mr Haughton agreed that the only parking was of this kind – namely parking where drivers would drive one side of the car onto/over the kerb, while leaving the other side of the car in the carriageway. 

151. The vast majority of the Applicant’s witnesses stated that they had not seen cars parked on the Land (as indeed did one witness for the First Objector
). Taking that evidence also into account, I do not consider that cars were parked on the Land with any great frequency. However, when parking on the Land did occur – and I for the avoidance of doubt I conclude that it did – it is my view that it involved so few vehicles and involved such a small and peripheral part of the Land, that it cannot reasonably be held to ‘interrupt’ use of the Land for lawful sports and pastimes. 
Intensity of Use 

152.  The only other matter relied upon by the Objectors which I consider could bear on use of the Land during the Relevant Period, is the presence of the Playing Field within the village. 
153. I accept that the Playing Field currently presents as an attractive and interesting play area for young children, and that extensive works/improvements to its facilities were effected in approximately 2005. Furthermore I am content that even prior to that ‘refurbishment’ the Playing Field will have provided a recreational facility that was used by children in the Locality.
154. However, the existence of an alternative ‘play area’ within the village of Somersham does not cause me to doubt that the Land was used as the Applicant’s witnesses allege. I note that the two areas present as very different ‘play opportunities’, in terms of their character, scale and the facilities that they offer and I do not find it surprising that some local residents may have preferred their ‘younger’ children to recreate on the Land as opposed to the Playing Field. The former area is a more intimate space, and its location is such that it lends itself to ‘informal supervision’ by adults in the properties of Park Cottages. The fact that teenagers tended to congregate on the Playing Field, and that (in the first half of the Relevant Period) broken glass or rubbish might have been left lying around there, provide further reasons why smaller children and young parents with toddlers may have preferred to relax and play on the Land instead.
155. For the avoidance of doubt, I accept that the Land would still have proved an attractive destination for younger children to play even after the improvements were undertaken to the Playing Field in 2005, and that use of it continued until the end of the Relevant Period.
156. Accordingly, it is my view that the existence of the Playing Field did not result in the ‘interruption’ of the use of the Land, in the sense that it did not attract users of the Land in such a way that use of the latter ceased to be material during any part of the Relevant Period.
How Matters Appeared to the Landowner

157. In my view, it has long been understood that a key question when considering an application to register land as a town or village green, was how matters would have appeared to a notional landowner (see R v Oxfordshire County Council ex parte Sunningwell Parish Council (2000) 1 AC 335 where Lord Hoffman relied on the comments of Lord Blackburn in Mann v Brodie
 in confirming that the question for the court to consider was “how the matter would have appeared to the owner of the land”
). 

158. Although some have interpreted the decision in R (on the application of Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11 as modifying this position, I consider that the question of how matters appeared to the owner of the Land remains integral to the question of whether land should be registered as town or village green. Indeed, I note that in Lewis, Lord Walker stated:
“…I have no difficulty in accepting that Lord Hoffman was absolutely right [in Sunningwell] to say that the English theory of prescription is concerned with ‘how the matter would have appeared to the owner of the land’ (or if there was an absentee owner, to a reasonable owner who was on the spot)”
.

159. I consider that in the present case, the factors which might have borne on the understanding of the ‘reasonable landowner’ have largely been considered in the earlier paragraphs of this report. However, there is a further category of evidence to consider in this context, namely the representations made by local residents in respect of the planning application submitted by the First Objector.

The Planning Application Correspondence

160. In the course of presenting the case for the First Objector and cross-examining the Applicant’s witnesses, Mr Ivory alluded to the representations made by local residents in objection to the planning application submitted by the First Objector. These representations (‘the Planning Representations’
) are noteworthy because arguably they do not object to development of the Land in principle; rather they actually invite some form of development – albeit different to that proposed by the First Objector. On reading the Planning Representations, it is apparent is that when objecting to the development proposals, the Applicant (and others) suggested that a limited ‘parking court’ be laid out on part of the Land, so as to provide additional parking for residents of Park Cottages.

161. Having regard to these Planning Representations, Mr Ivory cross-examined various of the Applicant’s witnesses regarding the ‘entitlement’ of the owner of the Land to develop it for the purposes of such a parking court. Mr Ivory queried whether local people could have regarded development of the Land as an infringement of their rights, in circumstances where they were themselves advocating development of a sort.

162. For the most part, the witnesses accepted that the landowner was entitled to carry out development, and that they did not believe that had rights over the Land which would bar the landowner from pursuing such a course
. 
163. Two issues arise for consideration, in the light of the Planning Representations and the answers given by the Applicant’s witnesses in cross-examination:

(i) Does the fact local people believed the landowner was entitled to develop the Land bear on the merit of the Application; and

(ii) Were the Planning Representations sufficient to indicate to a notional landowner that local people were not asserting village green rights over the Land, such that the Application should be rejected?

164. As regards the first of these issues, I can take the matter very swiftly. Quite simply, and following the decision of the House of Lords in R v Oxfordshire County Council ex parte Sunningwell Parish Council [2000] 1 AC 335 (overruling the Court of Appeal in R v Suffolk County Council ex parte Steed (1996) 75 P&CR 102), I consider that the state of mind of those using an alleged village green is irrelevant. Accordingly, it does not assist the Objectors to point to the ‘belief’ or ‘understanding’ of local people during the Relevant Period. I am satisfied that it has no bearing on whether registration of the Land is justified.

165. I have more sympathy as regards the second issue. Where a landowner is faced with representations made by local people, to the effect that whilst he cannot develop his land for purpose ‘A’ he can do so for purpose ‘B’ (where both purposes ‘A’ and ‘B’ are inconsistent with use of land for village green purposes), I consider that the landowner might – depending on the facts – be justified in concluding that local people are not asserting any ‘right of recreation’.
166. However, in the present case I do not consider that the ‘message’ conveyed by the Planning Representations was sufficiently clear such that the notional landowner could reasonably rely on those representations as offering some form of ‘comfort’ as regards the prospect of the Land subsequently being registered as town or village green. 
167. The first document in the series of ‘Planning Representations’ is the letter dated 16 June 2009
. This letter was signed by a number of local residents, including the Applicant. I note that that letter contains two relevant statements; firstly it states (under the heading ‘Recreation Ground’) that:
“The land is used by the children who live in and around the Park Cottages estate for recreational purposes. For years this land has provided a safe play area where younger children can play under the watchful eye of their parents…This valuable amenity would be lost if the land is developed”.
168. Thereafter, the letter goes on to state that:
“On 9th June, a meeting was held between the residents to discuss these concerns. In the meeting there was shared feeling that the land could be best developed by creating the additional parking spaces suggested by Mid Suffolk several years ago, along with a  community garden containing a small play area and benches”

169. A second letter was written by the Applicant alone
. The letter raises a number of issues, many of which are not relevant to the matter before me. However,  two pertinent statements are to the following effect:

“There is not enough parking at park cottages now without additional houses being there…We need that green for parking spaces for at least another six cars and no houses”; and

“The children play on the green where they intend to build. We have held children’s parties there for the whole village and obviously this would stop..”

170. These documents are, to my mind the only relevant correspondence as regards the Planning Representations. There are other letters submitted in response to the planning application which refer to the lack of parking in the local area, and which contend that the Second Objector had historically indicated that further parking provision would be made on the Land. However these pieces of correspondence
 do not, in my view, comprise a ‘request’ that parking be laid out on the Land. In addition, I note two other letters in the First Objector’s Bundle which refer to the use of the Land for recreation and suggest its use for parking provision. However, these letters
 are evidently written by very young children, and as such I do not consider that any meaningful weight could have been attached to them one way or the other by a notional landowner.
171. It is apparent from the extracts which I have quoted in paragraphs 167-169 above, that there were in effect ‘twin messages’ being sent by local people as regards their reaction to the First Objector’s proposal to develop the Land for affordable housing. The two points being made were that additional parking should be provided on the Land, and that the Land had been used for recreation/children’s play and should continue to be so used. 
172. I readily accept that local people had been complaining for some considerable time regarding the lack of parking at Park Cottages
. Further, I accept entirely the evidence of Mr Dodds to the effect that determination of the First Objector’s planning application was adjourned in the Summer of 2009, owing to the Applicant (or else some other objector) having alleged that the Second Objector had already made provision in its budget for the laying out of some parking on the Land. 

173. However, I consider that in addition, it was widely publicised that local sentiment was also to the effect that the Land had historically been used as  a ‘play area’ and should be retained as such. In this context, I note the written objection provided by Cllr Wright to the meeting of the planning committee where the First Objector’s planning application was considered (the Cllr not being able to attend). This statement
 reads as follows:

“I have been listening to the views of the local people and this application for a pair of affordable houses has caused a split in the area.

Firstly, those people who see it as a good thing as I think everybody agrees we are in need of this kind of development.

Secondly, a considerable number of those who live in the area with young families and have seen this area as a very safe place for the children to play and by allowing this development it will be removed.

There is also a concern about parking by residence; however this development will be creating 4 spaces for the new houses and 2 extra parking spaces for the local residents…”

174. Having regard to the way in which this statement was phrased, I have some doubt as to the recollection of Cllr Wright that 60% of those opposed to the development were concerned with parking issues, and only 40% concerned with the loss of a play area. Rather, the statement suggests to me that the latter was the more prominent issue as opposed to the former; I did not find Cllr Wright’s evidence persuasive on this point. However, even in the event that ‘parking’ had attracted the greater focus of objection, it still remains the case that local people were publicly making the point (or else it was being made on their behalf) that the Land was used for recreation.

175. Taking all the Planning Representations in the round (that is having regard to the written representations made in respect of the planning application, and also the various comments/observations made at meetings of the planning committee – both those of local residents and those of Cllr Wright), it is my view that the conduct of local residents was not such as would have conveyed to a reasonable landowner that his land was not at risk of registration as town or village green. 

176. In this context I note that the ‘development’ which the Applicant was apparently ‘inviting’ be undertaken on the Land, was only limited in extent. The Applicant confirmed in cross-examination that she had envisaged that it would only be 6 parking spaces that would be laid out on the Land. Such development would, in my view, have left the significant majority of the Land still available for recreation – a point made by the Applicant and at least one of her witnesses (Angela Littleboy). 
Conclusions

177. Having regard to the oral evidence which I heard at the Inquiry, and the written evidence provided to me in the bundles of the respective parties, it is my view that the Applicant has demonstrated that the Land was used for lawful sports and pastimes as of right by a significant number of the inhabitants of the Locality of the civil parish of Somersham, throughout the Relevant Period. Further, I consider that the quality/type of use of the Land during that Relevant Period was such as would put a reasonable landowner on notice that his land was being used by local residents for sports and pastimes, in a manner such as might give rise to an application to register it as town or village green.

178. I found the evidence provided by the Applicant’s witnesses to be credible and persuasive. Further, it was supported by and consistent with the written evidence submitted
. The evidence of the witnesses called by the Objectors, although honestly given, did not cause me to conclude that quality of user contended for by the Applicant was exaggerated or inflated. 
179. I do not consider that the quality of use was such that the Land was, at all times, in use by large numbers of local residents. However, such is not the test for the purposes of the 2006 Act. Indeed, I note that in Leeds Group Plc v Leeds City Council [2010] EWCA Civ 1438, Sullivan LJ expressly accepted a submission to the effect that:

“…at least since the decision of the House of Lords in Sunningwell any reasonable owner would be put on notice that those using his land for recreational purposes may well be asserting a public right to do so if their user of his land for that purpose was more than trivial or sporadic”.
The judge then went on to say state that:
“the fact that [local peoples’] user of his land is more than trivial or sporadic will be sufficient to put him on notice that a right may well be being asserted, so he must choose between warning them off, or finding that the apparently asserted right has been established”
.
180. I am of the view that the quality of use of the Land during the Relevant Period comfortably exceeded the threshold identified by Sullivan LJ; in no way could such use reasonably be described as “trivial or sporadic”.
181. Accordingly, for the reasons set out in this Report, it is my recommendation that the Council register the Land as town or village green in accordance with the 2006 Act.
182. In making my recommendation, I am aware that its consequences may lead to complications, owing to the fact that the Land has been developed and now provides two affordable dwellings, both of which are occupied. However, these are not matters which are relevant to my recommendation and therefore I have had no regard to them when preparing this report. 

Alexander Booth

19 May 2011

Chambers of Robin Purchas QC

Francis Taylor Building

� Mr Ivory was instructed by the First Objector. The Second Objector did not have separate representation, although Mr Nigel Brett (employed by the Second Objector as Rural Housing Enabler) provided assistance to the Inquiry and delivered submissions/evidence relating to housing need.


� The Application Form identified 13 February 2010 as being the approximate date on which the fencing was erected and the use of the Land ceased. However, there was some debate as to when precisely the fencing had been installed, and Mr Ivory confirmed that his instructions were that it was erected on 16 February 2010. However, he further indicated on behalf of the First Objector (Mr Nigel Brett concurring on behalf of the Second Objector) that no point was taken as to the precise date when use ceased. Accordingly, I have considered the Application on the basis that relevant user is claimed to have occurred during the period 16 February 1990 – 16 February 2010.


� One of the witnesses called on behalf of the Applicant, Mr Charlie Warner, is aged 13. Whilst Mr Warner appeared a wholly honest witness, I have serious concerns about placing material weight on the evidence of children in cases of this type. In this context I note that, quite understandably in my view, Mr Ivory did not seek to cross-examine Mr Warner. As such I have given no material weight to Mr Warner’s evidence.


� Of these 49 witnesses, 2 statements (those of Mrs Hannah Ersoy and Ms Amy Wells) were provided immediately before the Inquiry; the remainder of the statements had been submitted with the Applicant’s Bundle. Again, it appeared that a number of the authors of these questionnaires/statements were children (Ellen Gooding and Megan Gooding, for example). As explained in the body of the Report I have attached less weight to this written evidence in any event, owing to the inability of the Objector’s team to test it in cross examination. However, I have not had any regard to those statements which I consider were written by young children.


� All of the Applicant’s witnesses were asked by Miss Williams whether they could recall during the Relevant Period:


Cars parked on the Land;


Signs having been erected on the Land;


Fences having been erected on the Land; and


Being prohibited from using the Land.


Save where my record of the evidence indicates otherwise, all witnesses answered these questions in the negative.


� Extracts from the video were shown to the Inquiry.


� First Objector’s Bundle, page 31.


� This being the venue in Somersham, as opposed to the Council Chamber in Ipswich which was used for the third day of the Inquiry.


� In having regard to the burden of proof, I note the comments of Lord Bingham at paragraph 2 of the decision in R (on the application of Beresford) v Sunderland City Council [2004] 1 AC 889, citing with approval Steed LJ in R v Suffolk County Council ex parte Steed (1996) 75 P&CR 102.


� As opposed to persons walking across the Land to reach a particular destination, such as the allotments nearby. I do not regard such walking from ‘A’ to ‘B’ as supporting a claim for the registration of Land.


� In this context, I group together games including a ‘bat’ and a ‘ball’.


� See pages 24-27 of the bundle of the First Objector.


� See paragraph 71 of the decision


� Mrs Wells stated that she passed the Land as part of her commute to work, and that she ordinarily went to work at 7.30am and returned at 2pm.


� I find that pages 42-44 of the First Objector’s Bundle do not form part of a single piece of correspondence, as first appeared to be the case.


� See letter dated 9 September 1994 at page 13 of the First Objector’s bundle. See also the ‘memo’ at page 14 of the same bundle in this regard.


� Mr Page 


� (1885) 10 App. Cas. 378.


� at 352H.


� See paragraph 36 in Lewis. The position is not entirely clear however – for instance see Lord Brown at paragraph 107 of the decision.


� See the letter dated 16 June 2009 at page 31, that dated 1 June 2009 at page 36 and that received on 27 August 2009  at page 37of the First Objector’s bundle.


� In fairness to the witnesses concerned, the thrust of their evidence was to the effect that a small parking court (for say, 6 spaces) could easily be accommodated on the Land, still leaving a sufficient area on which children could play.


� See pages 31-32 of the First Objector’s bundle


� The letter is undated but is stamped as having been received on 27 August 2009.


� See pages 34-36 of the First Objector’s bundle.


� See pages 38-39 of the First Objector’s bundle.


� In this context, see the letter of the Parish Council dated 4 July 2006 (at page 15 of the First Objector’s bundle).


� See exhibit WW9, at page 553 of the Applicant’s Second Bundle.


� As I have already indicated, I have not attached anything more than limited weight to the written evidence provided in support of the Application. However, I have noted (and placed some reliance on) the fact that it is consistent with that given by the Applicant’s witnesses who attended the Inquiry to give evidence. In this context, see paragraph 75 of the decision of Sullivan J in McAlpine.


� This authority was not cited to me by either party at the Inquiry. Given this omission, I have considered whether it was necessary for me to notify the parties, and invite them to make submissions upon it. However, I have concluded that such course of action is unnecessary, since in the light of the various findings of fact which I have made I do not consider that there are any submissions that could usefully be made in this regard. However, should the Council wish to provide the parties with such opportunity to comment on the decision in Leeds, it is of course open to it to do so before reaching its decision in respect of the Application. 
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