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Claimed Byway open to all traffic in the parishes of Lakenheath , Elveden and Wangford – Lakenheath Road
Brief summary of report

1. In July 2002, Mr Andrews of the Ramblers Association submitted a formal application claiming a byway open to all traffic along the route shown on the attached map 2. Map 1 is a location plan. The claimed route runs from the B1106 at its eastern end to the A1065 at its western end.  The western part of the route from the A1065 to the junction with Lakenheath BR9/Wangford BR2 (Shakers Road) runs almost parallel to Lakenheath BR8 (see map 3).
2.
Similar versions of the claimed route have been the subject of two previous modification orders, resulting in public inquires. Shortly before the first inquiry, held in April 1992, officers discovered that the order route did not reflect the historic route and realised that a new modification order would have to be made.  A second modification order was made and the public inquiry was held in May 2002.  

2. The route considered for both of these previous orders varied from the one being considered now in that towards its eastern end the route followed a dog-leg around the edge of a field (C-X-D), whereas the route being considered now runs diagonally across the centre of the field (C-D).

3. Following the inquiry, the Inspector did not confirm the order (see details of his decision later in this report).

5.
Following the Inspector’s decision, Mr Andrews submitted the current formal application for byway status on the 2002 alignment but without the dog-leg.  In the covering letter he stated that the application “takes into account the findings of the Inspector in his decision following the public inquiry in May.”  Consultations were carried out in 2004/2005, but the case was then held in abeyance under the County Council’s byway policy. As a result of the application not being determined Mr Andrews sought a direction from the Secretary of State on several occasions.  A direction was issued by an Inspector appointed by the Secretary of State in a letter dated 30 March 2012. The County Council is directed to determine the application by 30 September 2012.

Action recommended

	6.   It is recommended that a Modification Order be made under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 to add a byway open to all traffic to the definitive map along the route shown by a byway symbol on map 2 and that the particulars contained in paragraph 85 be added to the definitive statement. 


Reason for recommendation

7.
There is sufficient evidence to show on a balance of probabilities the existence of public vehicular rights along the claimed route.

Main body of report

Documentary Evidence

Elveden Tithe Map 1850 and Apportionment (BRO refs: T57/2,1)

8.
A route is shown branching at a 45-degree angle from the ‘Turnpike Road’ from Newmarket to Thetford (the current A11). It is shown by double pecked lines, coloured brown between them.  It is annotated ‘Lakenheath Road’.  The current B1106 is also coloured brown and annotated at its ends ‘to Brandon’ and ‘from Bury’. Between points B-C on map 2 the route straightens and then continues at a 45-degree angle to point D.  Between points D and E approximately the route continues as a double pecked line feature, but without the brown colouring.  The colouring resumes at point E and continues to where the route enters Wangford and Lakenheath at approximately point F.  The eastern most coloured section of the route is numbered ‘70’; the uncoloured section and the remainder of the coloured section is numbered ‘88’; there is a single pecked line running to he south of the uncoloured section and this is numbered ‘26a’.

9.
Plots ‘70’ and ‘88’ are described as ‘Lakenheath Road’ with there being no owner or occupier given and no tithe is payable. Both plots are also included in the schedule of roads listed at the end of the apportionment.  

10.
Plot ‘26a’ is owned by William Newton and is described as ‘Boundary Border’ with the state of cultivation being waste.  There is a collective tithe apportioned, whereby a single sum is allotted for all the plots in the same ownership.

Lakenheath Tithe Map 1852 and Apportionment 1854 (BRO refs: T96A/2,1)

11.
The map is titled ‘Lands in the parish of Lakenheath with part of Undley Manor in the County of Suffolk, except those lands known as Lakenheath Fen’ and includes separate maps of the town of Lakenheath and of Lakenheath Warren.  The eastern part of the map of Lakenheath Warren shows the boundary between the parishes of Elveden, Wangford and Lakenheath.  There are few features shown on the map, apart from the parish boundaries, the solid boundary of the Warren, and Warren Lodge, which is depicted and annotated.  The claimed route is not shown, but the current A1065 and Shakers Lane (Bridleway), which cross the claimed route are shown and must have been routes of some importance as they carry ‘to’ and ‘from’ annotations at their north and south ends on the map.  

4. The whole of the Warren is numbered ‘329’.  Plot ‘329’ in the apportionment is listed as owned by the Dean and Chapter of Ely and occupied by Thomas Phipp, John Palmer and others.  It is described as Warren (heath) and the tithe allotted is £1.

Wangford Tithe Map 1843 and Apportionment (BRO refs: T5/2,3)

5. Shakers Lodge, which is located north of the claimed route is shown, but the claimed route is not.

Lakenheath Fen Tithe Map 1854 (BRO ref: T96B/2)

6. The eastern most section of the map shows ‘Lakenheath Field District’ and Lakenheath Street, which are west of the vicinity of the claimed route.

Elveden Quarter Session Road Order 1802 (BRO ref: Q/SH 28)
7. The plan, which is dated 1801, shows roads in the parish of Elden [Elveden].  The parish boundary between Elden and Thetford is shown in red.  The roads shown on the plan are coloured either green or yellow.  The key explains that the green roads are to be ‘annihilated’, but it does not state whether the yellow routes are existing roads or new roads to be set out.  The road corresponding with the modern day A11 is annotated ‘Turnpike to London’ and the current B1106 is annotated ‘The Road from Brandon’.  Both roads are shown in yellow. 

8. Various junctions are denoted by letters or figures and the distances between some junctions are noted in red.  A route is shown in yellow branching out of the road corresponding with the current A11 and crossing the road now known as the B1106 near to point A.  This route meets and crosses the ‘Turnpike from Brandon to Newmarket’, the forerunner of current A1065 [prior to its diversion in connection with the Lakenheath airfield.]  The yellow route to Lakenheath, which runs north of the claimed route, is not a known highway today.  There are two yellow routes shown intersecting the claimed route.  The eastern most route is likely to be Shakers Road and is annotated at its southern end ‘To Icklingham’.  The second route to its west is also annotated ‘To Icklingham’ at its southern end.  This route is not known as a highway today.  

9. The scale of the plan is in furlongs and the lengths of the roads to be stopped up are given in miles, furlongs and rods.  There is also text on the map describing the roads to be set out.  Only the eastern part of the claimed route is affected by the Order (A-D on map 2 approximately).  This part of the route is described ‘from Eldon Toll Gate at P by Turnpike Road at Q and along the Eriswell Road by T to the intersection of Roads at L’ [letters are those used on the plan].  The length of this section of new/existing road is given as 1 mile, 6 furlongs and 8 rods. 

10. For the 2002 public inquiry, Suffolk County Council officers scaled measurements off the 1802 Quarter Sessions plan and schedule and compared them to the 2002 order route.  This exercise revealed that the dog-leg shown on the 1802 order did not correspond to the shape of the dog-leg shown on the OS maps and the modification order, therefore resulting in the view that the C-X-D alignment was incorrect. 
Lakenheath Enclosure Award 1836 (BRO ref: Q/RI 26)

11. The claimed route is not shown.

Hodskinson’s Map 1783

12. The claimed route is not shown.

Bryant’s Map 1824/5

21.
Bryant’s Map shows three types of road: Turnpike Roads; Good Cross or Driving Roads; Lanes and Bridleways.  The two turnpike roads (current A11 and A1065 prior to diversion) are shown in red.  A ‘Lane or Bridleway’ annotated ‘Old Elvedon’ is shown by double pecked lines running west out of the A11 at an approximately 45-degree angle in the vicinity of the claimed route, although not on the precise alignment and there is no dog-leg in the route.
Greenwood’s Map 1825 

22.
Greenwood’s Map shows only Turnpike Roads and Cross Roads.  A route shown by double pecked lines (Cross Road) branches out of what is now the A11 at an approximately 45-degree angle.  It initially runs on a straighter alignment than the claimed route, but then turns sharply to point D, where it ends and again there is no dog-leg on the route. 

Cambridge-Thetford Railway Plan and Book 1838 (IRO ref: 150/2/5.2)

23.
The eastern part of the route (A-C approx) is shown by double pecked lines and numbered ‘9a’, which is listed in the accompanying book as an ‘Occupation Road’, owned by William Newton and occupied by James Nunn.  It is described as a ‘Farm Track’ in the cross section at the end of the book.

24.
The B1106 is also shown and numbered ‘11’, which is listed in the accompanying book as ‘turnpike Road to Brandon’ and is described in the cross section as ‘road to Brandon (Public)’.  It has no owner listed and is stated under occupancy as ‘Public’.

East Anglian Railway Plan and Book 1841 (IRO ref: 150/2/5.3)

25.
The same section of the claimed route is shown as on the earlier plan and again by double pecked lines and annotated ‘9a’. In the accompanying book, route 9a is listed under the parish of Elveden and described as ‘Lakenheath Road’.  The route is owned by ‘Surveyor of Highways of the Parish of Elveden, Frederick Charles Payne.’

Thetford and Cambridge Railway Plan and Book 1843 (IRO ref: 150/2/5.7)

26.
The same section of the route is shown and in the same manner as the earlier plans.  It is described in the accompanying book in the same way as the 1841 book.

Newmarket and Chesterford Railway Plan and Book 1846 (IRO ref: 150/2/8.8)

27.
The map at the front of the plan shows that the proposed extension to the railway to Thetford crosses the eastern part of the claimed route between A and B.  The route is shown by double pecked lines and numbered ‘27’.  Route ‘27’ is described in the accompanying book as ‘Occupation Road’ owned by William Newton.  The cross section states ‘Road to be raised 9ft and crossed on level’.

1 inch Ordnance Survey Map 1837

28.
A route is shown similar to that of the claimed route and that depicted in the Quarter Session Plan of 1802.  It is depicted mainly between solid boundary lines and there is no right angled dog-leg as was included on the 2002 order. 
6 inch Ordnance Survey Maps 1891 & 1905 (Sheets 22NW, 13SW & 12SE)

29.
The entire route is shown, however between points C and D it is on the alignment considered at the previous public inquiry in 2002 (right angled dog-leg).

Plan of Lakenheath Warren 1835 (BRO ref: E3/18/11.2)

30.
The ‘Turnpike Road to Brandon’ is shown by double solid lines, as is Shakers Road.  No other routes are shown over Lakenheath Warren.

Plans of Estate belonging to Prince Duleep Singh - mid 19th Century and 1871

31.
The estate plan (ref: M547/10) dating from the mid 19th century is called ‘Map of Estates in the Parishes of Elvedon, Eriswell, Lakenheath, Wangford and Mildenhall belonging to His Highness Prince Duleep Singh’.  The plan, which is uncoloured, shows the whole of the claimed route by double pecked lines (current claimed alignment, no dog-leg).  Just east of what is now the A1065 , the double pecked lines of the route, which had been on the northern side of the field boundary stop, but continue after a small gap on the southern side of the field boundary.  A continuation of the route is shown on the western side of the A1065.

32.
The plan of 1871 is in two parts called ‘Plan of an Estate in the Parish of Wangford in the County of Suffolk belonging to His Highness Prince Duleep Singh’ and  ‘Plan of the Elveden Estate near Thetford, Suffolk’.  It is coloured and roads are shown coloured brown.  At the eastern end, the route now known as the A11 is shown as a wider route than both the current B1106 and the claimed route.  The whole of the claimed route is shown on this plan by double pecked lines coloured brown between them (current claimed alignment, no dog-leg).  At the western end it is shown just crossing the Newmarket to Brandon road (the current A1065), which is also depicted as a wider road than the claimed route.

Undated Plan of Lakenheath Warren – scale 6” to 1 mile (BRO ref: FL517/13/97

33.
This plan probably dates from the early 20th century and has a note on it that it has been traced from OS sheets 12NE, 12SE, and 13SW.  The claimed route is shown from point E1 westwards to the original alignment of the A1065.  The route is coloured blue in the same manner as ‘Shakers Road’, which intersects it.  There is also another route shown in the same manner north of the claimed route and running roughly parallel.  There is no title or key on the map, so its purpose cannot be ascertained, although it does depict and label the wooded areas and Warrens in the vicinity e.g. Warren Wood [where Centre Parcs is now located], Wangford Woods, Elveden Warren, and Wangford Warren. 

Map of Elveden Estate circa. early 19th century (BRO ref: M547/8)

34.
This map has no key, but roads are shown coloured brown, e.g. the roads from Newmarket to Thetford and from Bury to Brandon.  A route is shown by double pecked lines and coloured brown that corresponds with the claimed route from points A to E1 (current claimed alignment, no dog-leg).

Finance Act 1910 valuation plans and books (BRO sheets 83, 108, 109 and books IL501/1/39, IL501/1/52)

35.
Under the Finance Act 1910 all land was assessed so that profits from a sale could be accurately calculated.  Inland Revenue officers used 1905 1:2500 Ordnance Survey Maps on which they plotted the boundaries of valuation plots known as hereditaments.  Each hereditament was coloured and numbered and the accompanying Books of Reference gave details of the land against the number. There was the opportunity to record reductions in valuation for various reasons, including where a right of way crossed the land.  Public roads were left uncoloured on the maps.

36.
The alignment of the claimed route between points A-E1 is coloured green in the same way as the surrounding land and forms part of hereditament 13, which in the book of reference is listed as occupied by John Manning and owned by Viscount Iveagh.  It is described as ‘Cottage and Garden’ and there is no reduction for rights of way across the land.

13. The remainder of the route’s alignment continuing west is part of hereditaments coloured blue and red along with the surrounding land, with hereditament numbers 4 and 720.  The book lists these plots as occupied by George Henry Allsop and Joseph Ramley respectively and they are described as ‘Land and Cottage’.  There are again no reductions recorded for rights of way across the land.

History of the Definitive Map

14. Following the National Parks and Access to the Countryside Act 1949, parish maps and statements were completed on an individual parish basis and were collated by the County Council to form the definitive map and statement.  The process involved draft, modified and provisional stages along with opportunities for objection before the first definitive map was produced.
15. File 3319/2/4 (IRO) contains the parish survey documents for the parish of Elveden.  There is a letter on file dated 28 May 1952 from the clerk for Elveden parish council to West Suffolk County Council advising that at a meeting of the Elveden parish council held the previous evening, it was decided that there were no rights of way to be established in the parish of Elveden.  

16. On the corresponding file for the parish of Lakenheath (IRO ref: 3319/2/11) there are numbered statement forms which correspond with the numbers of routes claimed on the map.  The Lakenheath parish map (IRO ref: 3332/69) shows a route drawn in red from the Elveden parish boundary at point F in a westerly direction to the A1065.  The route is numbered 17 and is annotated ‘BR’.  At the point where Shakers Road intersects the claimed route, a yellow circle has been drawn on the route and the length of the route east of this point to the Elveden parish boundary has been overdrawn in yellow.  It was common practice for County Council officers to over-colour in yellow routes to be omitted from the draft map [in this case possibly because between Shakers Road and the Elveden parish boundary the route would have been a cul-de-sac as its continuation was not claimed in Elveden].

17. The statement form for path 17, completed on 27 March 1951 by R J Watson, describes the route from ‘Brandon Road to Elveden Boundary’, as a ‘Footpath and BR’ and as a’ Sandy Cart Track’.  Under the heading ‘grounds for believing path to be public is written ‘Previously used by workmen to and from work.  Now by the Air Force’.  The words ‘Not continued’ have been added to this section in pencil.  The width of the path is stated to be ‘2 yds’ and under the limitations or conditions affecting public right of way is written ‘RAF Bombing Ground and Demolition in vicinity.  At times right of way refused.’  This point is raised again under the general remarks section, where it is recorded that ‘this path is dangerous when RAF are carrying out operations’.

18. On the Lakenheath file there are also objections to the inclusion of some routes on the Draft Definitive Map and a letter dated 21 November 1953 from Agnes Watson, clerk to Lakenheath parish council to the County Council, querying why several paths have been omitted from the draft map.  One of these paths is described as; ‘FP on Lakenheath Warren on either side of the Parish Boundary each in E direction from Shakers Road towards Elveden’. The letter states that the omitted paths were walked and scheduled by the parish council and the clerk requests that the paths be added to the schedule.

19. On the corresponding parish map for Wangford (IRO ref: 3332/73) there is no route claimed in the same position as on the Lakenheath parish map and on the parish file (IRO ref: 3319/2/16) there is only a statement form for FP1.

20. On the file for the Mildenhall Rural District (IRO ref: 3319/4) there is a handwritten schedule of public rights of way for each parish and a typed list, which is the same as the definitive statement.  As at the relevant date of 1 May 1953 there were no routes recorded in the parish of Elveden.  In Lakenheath, BR8 is recorded as far as Shakers Road (BR9) from the west, but no further east.  Only two routes, paths 1 and 2, are recorded in Wangford, neither of which is the claimed route. 

21. IRO file ref: 554A/7 contains objections to the draft map and statement (1953-54).  There was a hearing on 22 January 1954 into objections to inclusions and omissions relating to the draft definitive map.  Lakenheath parish council objected to the exclusion of the continuation of BR8 on the grounds set out as in Agnes Watson’s letter see (paragraph 42).  On the typed schedule, the route has been identified as Lakenheath (E).  The reason given for its omission is stated as ‘Not continued into Elveden no N.S. connection returned by parish council’.  It is also recorded that the route is not shown on the Inclosure Award or Tithe Map.  The decision was to delete the route and a letter was issued on 2 October 1954 to Lakenheath parish council informing them of the decision not to amend the map to include the route.

1979 Review Material

22. In this review of the definitive map the Ramblers Association claimed the route east of BR8 in the parishes of Wangford, Lakenheath and Elveden as a bridleway.  The Open Parish Meeting also claimed the route in Lakenheath as a bridleway.  In Elveden the route was claimed from point A to D as a RUPP/Byway and D to E1 as a bridleway.  The panel deferred a decision pending the outcome of a court case, which ultimately was of no significance as the review was subsequently abandoned due to local government reorganisation and none of its recommendations were carried out.

Inspectors 2002 decision

23. The Inspector was satisfied that the evidence supported the existence of vehicular rights and therefore byway open to all traffic status for the route with the exception of the dog-legged section [previously between points C-X-D], as this did not appear until sometime between 1850 and 1910 and did not support vehicular rights [prior to these dates the route was on the alignment now being considered].  As a result the Inspector decided not to confirm any part of the order and stated in his decision letter dated 20 June 2002: “I have considered the question of my powers of modification in respect of this Order but believe that because of the uncertain nature the physical evidence of the route, it is inappropriate to attempt to modify the Order.”

Consultation Correspondence

24. Mr Rudderham stated on 12 May 2012 that he [Mr Rudderham’s response is considered to be that of the company rather than personal] is opposed to the claim and that it is not visible in parts and passes through arable, historic and woodland landscapes.  Landownership has been stated as 118 years [company ownership].  Mr Rudderham has known the route for 23 years and has never seen anybody use the route and is in the area of the route almost daily.  To indicate that the route is not public it is stated that at numerous times and numerous points along the route ‘Private No Access’ signs have been erected.  Locked gates are at grid references TL81794057, TL79804615 and TL78799835 with fencing along the entire route west of grid reference TL79804615.

25. Mr Douglas stated on 12 June 2012 that Elveden Farms is opposed to the claim.  They have been the landowners since 1894.  The route is gated, crossed by fences and cultivated at numerous points.  Private notices have been erected over the years and there is a locked gate at grid reference TL81793550, which has been in place for about 10 years.  Lakenheath Warren has been fenced for about 16 years.  Mr Douglas also states that: “In the past confusion has existed over the banks which run along similar lines to the claimed route.  These are in fact warren banks and would never have had public route status.”
26. The local Ramblers Association representative acknowledged the consultation in a letter dated 2 June 2012 and advised that he had spoken to Mr Andrews, the applicant, and would be leaving the matter with Mr Andrews.
27. County Councillor Noble and Lakenheath Parish Council have both advised that they have no representations to make.
28. Following receipt of the draft committee report, the Head of Legal and Commercial Services for Centre Parcs responded in an emailed letter dated 13 July 2012.  They had considered the safety of their guests, protection of their property and the health and safety of those using the track.  They object to the claim on the following grounds: 
a) No vehicles are known to have used the route;

b) Security of their holiday village;

c) Health and safety, as the track is unlit; and

d) A11 dualling works will impact on the claimed route.
29. Clarke Willmott LLP, solicitors acting for Elveden Farms Ltd, supplied by email on 6 August 2012, submissions prepared by their barrister, William Upton.  Objections to the making of an order are covered under three main points as follows.

30. Firstly, “the absence of any new evidence” since the claim was determined by an Inspector in 2002, meaning that without any new evidence the evidence as a whole cannot be reconsidered under the Wildlife and Countryside Act. The County Council accepts that there is no new evidence but it has been directed by the Secretary of State to determine the claim and as this application is for a different alignment for part of the route, albeit a small part, it is not exactly the same application being considered this time.  
31. The second point of objection is “the absence of justification for the multiple Widths proposed”. The objectors wish to know the reasons for the multiple widths so that they can comment on these as well. It is also noted that in places the route is only one metre wide. The objectors contend that “you cannot physically have a Boat of one metre in width. If this is all the historical evidence can support, then this strongly suggests that there is no public right of way for vehicles along this route”. 
32. The County Council response is that the nearest contemporary source of evidence from which reliable widths can be obtained is the 1882 edition OS map. It is not possible to scale measurements from the earlier maps which provide evidence of the route therefore the widths specified in the descriptions in the draft report were measured from the 1882 OS mapping. However, it is noted that the Elveden Tithe Map and the Prince Duleep Singh Estate map appear to depict a relatively narrow route with a fairly consistent width. 

33. The County Council acknowledges the objector’s point that a width of one metre would be inadequate for a byway open to all traffic. It is possible that use of the route by vehicles had declined so that only a narrow width was apparent on the ground in places by the time the survey was carried out for the 1882 OS map.
34. The third point of objection being “what the evidence is for the different parts of the alleged route.”  The County Council response is that the evidence detailed in the report for different sections of the route carries varying amounts of weight, but the combined weight of the evidence is sufficient to show the existence of a through route.    
35. Finally an objection is raised regarding the introduction of a parallel route to Bridleway 8 and it is stated that there is no historical evidence to confirm that there are two routes between points G to H. The County Council agrees that there should not be two parallel routes. It is considered that the proposed route as shown on the 1882 OS map is the historic route. The current definitive line of Bridleway 8 is thought to result from the limitations of small scale mapping and the proximity of the parish boundary to the route.

36. There is no user evidence relating to this case.

Legal Considerations 

37. Section 53 of the Wildlife and Countryside Act 1981 provides that the definitive map and statement should be kept under review and modified if there is evidence to support a modification.

38. Section 53(c)(i) provides that a modification order be made on the discovery of evidence “that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates, being a right of way to which this part applies.”

39. Part 6 of the Natural Environment and Rural Communities Act 2006 (NERC) deals with the recording on the definitive map and statement of public rights of way for use by motorised vehicles, or ‘mechanically propelled vehicles’ (MPVs) to use the phrase quoted in the Act.

40. Section 67 of the above Act deals with existing public rights that are not recorded in the definitive map and statement.  Its effect is that all unrecorded public rights for use of MPVs were extinguished with the commencement of the Act on 2 May 2006, unless one of the prescribed exemptions detailed in the Act applied.  Lesser rights are not affected.  

41. Section 67(3)(a) excepts highways that are the subject of an application under the Wildlife and Countryside Act 1981 for a definitive map modification order made before 20 January 2005.  In other words, any formal application made to record byways open to all traffic lodged before that date will be dealt with as the law stood before 2 May 2006.  Case law has established that this exemption only applies if the formal application has been made in the correct form.  It is considered that this case meets the test as all the evidence was already known to the County Council following the public inquiry that had been held in 2002 and Mr Andrews referred to the Inspector’s decision with his formal application. 

42. The Planning Inspectorate Advice Note 16 regarding Widths on Orders states that: “Determination of the width will, if not defined by any inclosure award, physical boundary or statute, be based on evidence provided during the confirmation process, or, where there is no such clear evidence, the type of user and what is reasonable”.
43. A recent High Court Judgement by Mr Justice Charles between the Queen on the application of Elveden Farms Limited v Secretary of State for Environment Food and Rural Affairs considered a section of an order route at Barnham/West Stow. Here the Inspector had proposed a “reasonable width” because there was “no clear evidence from which the width of the previous existing way between points D and E may be deduced”. In paragraph 53 of his judgement Justice Charles states: “He [the Inspector] then goes on to conclude that three metres, being about the minimum over which vehicular rights could reasonably be exercised, should be the width that is identified. That part of the reasoning is not challenged”.
Conclusions

44. The 1802 Quarter Sessions Road Order Plan for Elveden shows a route coloured yellow crossing Brandon and Eriswell Warrens.  Although the lack of detail on the plan makes it difficult to compare with any accuracy the alignment of the route shown with that claimed, they do appear to be similar. The fact that the local road network has changed quite considerably since the early 19th century does not help, but it is considered that the route shown on the 1802 Quarter Sessions plan is the claimed route.

45. The roads coloured green on the 1802 plan must have been public, or it would not have been deemed necessary for the public rights to have been stopped up.  The plan and certificate are not explicit as to the nature of the yellow routes, but it is inferred that they too must have been public roads, as the green routes join them and would have been cul-de-sac roads had not the yellow roads also been public.  The eastern end of the claimed                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        route to point D is directly affected by the Quarter Sessions Order.  It is clear that this section at least must have been public, as this is the alignment onto which the stopped up section is diverted.  At point D the road coloured green joins the road coloured yellow, forming a continuous route; it would be unlikely that only that part coloured green was a public road.

46. The evidence provided by the Quarter Sessions Road Order Plan of the existence of public vehicular rights along the route is supported by the Elveden Tithe Map of 1850, which shows the route up to point E1.  The majority of the route is coloured brown, as are the other known highways shown on the map.  It is annotated ‘Lakenheath Road’ on the map and described as such in the Apportionment.

47. It is acknowledged that the route is not shown on either the Lakenheath or Wangford Tithe Maps, but this could be because the parish boundary between these parishes lies in close proximity to most of the route, and it is therefore possible that each parish believed the route was in the other parish.  Only the section within Elveden lies entirely within one parish and is not split by a parish boundary, with this section being shown on the Elveden Tithe Map.

48. Greenwood’s map of 1825 shows the easterly part of the route up to point D as a cross road and Bryant’s map of 1826 shows a route on a similar alignment as a lane or bridleway.  Although these maps do not establish whether a route is public or private, they are evidence that the respective surveyors considered the route to be of some significance as a route for travelling. These two maps therefore support the Quarter Sessions Road Order Plans and the Elveden Tithe Map.

49. The 1” OS map of 1837 shows the physical existence of a route along an alignment very similar to the claimed route (no right angled dog-leg which is shown on later OS maps).  Again this map cannot show whether a route was public or private, but does show it was a significant enough route to be included in with the local road network.  

50. The privately produced maps of the Estate belonging to Prince Duleep Singh show the route as a physical feature, with the plan dated 1871 showing known roads coloured brown.  The claimed route is also coloured brown, suggesting it too may be a public right of way and on the alignment currently claimed.

51. The Railway plans provide contradictory evidence and are therefore inconclusive.  Only the easternmost section of the route is affected.  The earliest plan and book are from 1838 and describe the route as an occupation road and farm track, suggesting that it was a private route used by farm workers.  The later plans and books of 1841 and 1843 record the same section of route, but list it as owned by the Surveyor of Highway [the highway surveying authority of the time], which is good evidence of the route being considered to be a public road.  However three years later in 1846 the route is again recorded as an occupation road in private ownership.

52. The Finance Act valuation plans and books of 1910 show the route coloured and included as part of the adjoining hereditaments, suggesting that by that time the route was not considered to be public.

53. The 6” and 25” OS maps show the route’s existence but on the alignment (C-X-D) as considered at the Public Inquiry in 2002.  It is now considered [as it was in the Inspector’s decision] that the route as a public road had fallen into disuse by the late 19th century and the route was unofficially moved around the edge of the field plot between C – D probably for agricultural benefit rather than having a route diagonally across the centre of a field.

54. The ancient documentary history of this route portrays a route, which was considered in 1802 by the Justices of the Peace to be a public road.  This same alignment existed in 1850 at the time of the Elveden Tithe map and through to the 1871 map from the Prince Duleep Singh’s estate.  As there has been no legal stopping up, the route remains a public road through to the current day, even though some time between 1871 and 1891 (1st ed OS map) part of the route’s alignment was unofficially altered and vehicular use may have declined to the extent that its existence disappeared from records.

55. Parish documents from the 1950s onwards show that Lakenheath wanted it recorded, but this did not happen as its continuation was not recorded across the parish boundary in Elveden.
56. Officers have reconsidered the width of the byway in response to the objections from Clarke Willmott LLP on behalf Elveden Farms Ltd regarding the width set out in the draft report. It is acknowledged that a width of one metre is inadequate for vehicular use. Taking account of the advice in Planning Inspectorate Advice Note 16 and the Judge’s comments in the recent High Court Judgement, regarding the use of a reasonable width where there is no clear evidence to define the width, the width in the final report has been modified to three metres for those parts of the route where the width measured on the 1882 OS map was less than three metres. 
57. For the section of the route where the width shown on the 1882 OS map varied between a minimum of 14 metres and a maximum of 17 metres, the width has again been modified to three metres, on the grounds that there is no clear evidence to show that the route should increase significantly in width at this point; the Elveden Tithe Map and the Prince Duleep Singh Estate map appear to depict a relatively narrow route with a fairly consistent width. 
58. The width of the eastern most section of the route has not been modified. It remains at 6 metres as measured on the 1882 OS map because this is a considered to be a less significant variation in width and this width also appears to reflect the route still available on the ground.

59. Landowner representations relating to security or health and safety issues, whilst important cannot be taken into account under the provisions of the Wildlife and Countryside Act 1981.  Evidence is the only criteria. Management of other issues would have to be considered later under different powers.
60. Practical considerations: the route of the claimed byway runs parallel to the existing Lakenheath Bridleway 8 at its western end and will be truncated by the new A11 bypass at its eastern end. It is recognised that there will be practical issues to be addressed with land managers and users if an order is confirmed. The Director for Economy, Skills and Environment will consider the options relating to the practical implications of the recommendations once the Committee decision and resulting outcomes are known.

61. It is considered that the evidence is sufficient to show on a balance of probabilities that public rights exist along the claimed route as a byway open to all traffic.  It is therefore recommended that a modification order be made under Section 53(c)(i) of the Wildlife and Countryside Act 1981 to add the claimed route A-B-C-D-E-E1-F-G-H to the definitive map as a byway open to all traffic and that the following particulars are incorporated into the definitive statement:
Elveden Byway no. 6

Commencing on the western side of the B1106 road at grid reference 58161,27954 (A) and proceeding in a westerly direction for 176 metres to grid reference 58143,27955; changing to a west-north-westerly direction for 824 metres to grid reference 58063,27974 (C);  passing through a belt of trees and continuing across a field for 542 metres to the boundary of Elveden Holiday Village at grid reference 58012,27993 (D); continuing adjacent to the boundary for 41 metres to grid reference 58008,27994; passing into the Holiday Village and continuing for 665 metres to grid reference 57946,28016 (E); passing out of the Holiday Village and continuing for 519 metres to the Wangford parish boundary at grid reference 57898,28036 (E1).

Width:
Between grid references 58161,27954 and 58143,27955 as shown by the solid boundary lines on Sheet OS 22/1 First Edition (1882) Scale 1:2500 - 6 metres

Between grid references 58143,27955 and 57898,28036 - 3 metres 
Wangford Byway no. 5 
Commencing at the Elveden parish boundary at grid reference 57898,28036 (E1) and proceeding in a west-north-westerly direction for 1086 metres to the Lakenheath parish boundary at grid reference 57792,28060. 

Recommencing at grid reference 57777,28066 and proceeding in a west-north-westerly direction for 424 metres to the Lakenheath parish boundary at grid reference 57737,28079.

Recommencing at grid reference 57687,28105 and proceeding in a generally north-westerly direction for 1462 metres to the Lakenheath parish boundary at grid reference 57565,28181.

Width:

3 metres

Lakenheath Byway no. 26

Commencing at the Wangford parish boundary at grid reference 57792,28060 and proceeding in a west-north-westerly direction for 161 metres to the Wangford parish boundary at grid reference 57777,28066.

Recommencing at grid reference 57737,28079 and proceeding in a west-north-westerly direction for 104 metres to the junction with Bridleway No. 9 Lakenheath at grid reference 57727,28080 (G); changing to a generally north-westerly direction and continuing for 476 metres to the Wangford parish boundary at grid reference 57687,28105.

Recommencing at grid reference 57565,28181 and proceeding in a generally west-north-westerly direction for 67 metres to a junction with the A1065 road at grid reference 57559,28183 (H).

Width:
3 metres
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