[image: image1.jpg]Suffolk

\
L= County Council







	EDUCATION TRANSPORT APPEALS COMMITTEE
(Quorum 2) 



	Conservative Group
Councillor Nick Barber (Chairman) 


	Labour Group
Councillor Janet Craig 


	Liberal Democrat and Independent Group

Councillor Caroline Page 




	DATE:
	20 June 2013


	PLACE:
	Garrick Room,

Endeavour House,

8, Russell Rd,

Ipswich,

IP1 2BX


	TIME:
	10:00 am



For further information on any of the Agenda items, please contact Katherine Bailey, Democratic Service Officer on 01473 260132.

	Business to be taken in public


	1. 
	Apologies for Absence and Substitutions

To note and record any apologies for absence or substitutions received.
	

	2. 
	Declarations of Interest and Dispensations

To receive any declarations of interests, and the nature of that interest, in respect of any matter to be considered at this meeting.
	

	3. 
	Urgent Business

To consider any other item of business which in the opinion of the Chairman should be considered, by reason of special circumstances (to be specified in the minutes), as a matter of urgency.
	

	4. 
	Decision making criteria and criteria for establishing the safety of walking routes to school 

To consider the amended documents.
	Pages 9 - 24

	5. 
	Information Bulletin

For Information Only
	Pages 25 - 26

	The Committee is invited to consider whether agenda items 7 and 8 should be taken without the Public (including the Press) present. 

	6. 
	To consider whether the public (including the press) should be excluded from the meeting during consideration of agenda items 7 and 8 pursuant to Section 100(A) of the Local Government Act 1972 on the grounds that:

(i)  they involve the likely disclosure of exempt information as detailed in paragraphs 1 (information relating to any individual) and 2 (information that is likely to reveal the identity of an individual) of Parts 1 to 3 of Schedule 12A, as amended, of the Local Government Act 1972 (as amended); and 

(ii) that in all the circumstances of the case, the public interest in maintaining the exemption outweighs the public interest in disclosing the information.
	

	The following business may be taken without the Public (including the Press) present.


	7. 
	Shimpling to All Saints Primary School, Lawshall
To consider an application for free home-to-school transport 

(The report relating to this Agenda item has been withheld from public circulation and deposit pursuant to Section 100(A) of the Local Government Act 1972 on the grounds that the meeting is likely not to be open to the public when this item is considered).


	Pages 27 - 52

	8. 
	Friston to Coldfair Green Community Primary School
To consider an application for free home-to-school transport 

(The report relating to this Agenda item has been withheld from public circulation and deposit pursuant to Section 100(A) of the Local Government Act 1972 on the grounds that the meeting is likely not to be open to the public when this item is considered).
	Pages 53 - 78

	
	Date of next scheduled meeting – Thursday 11 July 2013



Information for visitors
Access to Meetings

	Suffolk County Council is committed to open government. The proceedings of this meeting are open to the public, apart from any confidential or exempt items which may have to be considered in the absence of the press and public.  

For more information about this meeting, including access arrangements and facilities for people with disabilities, please contact the Committee Administrator, Katherine Bailey on 01473 260132, or by e-mail at katherine.bailey@suffolk.gov.uk  or by writing to:

Democratic Services, Suffolk County Council, Endeavour House, 8 Russell Road, Ipswich IP1 2BX



Evacuating the building in an emergency: Information for Visitors

If you hear the alarm:

1. Leave the building immediately through the Fire Exit and make your way to the Assembly point (Ipswich Town Football Ground) 

2.  
Follow the signs directing you to Fire Exits at each end of the floor

3. Do not enter the Atrium (Ground Floor area and walkways).  If you are in the Atrium at the time of the Alarm, follow the signs to the nearest Fire Exit

4.  
Use the stairs, NOT the lifts

5. Do not re-enter the building until told it is safe to do so.

DEBORAH CADMAN OBE
Chief Executive 
EDUCATION TRANSPORT APPEALS COMMITTEE
EDUCATION TRANSPORT APPEALS

1. Law relating to Education Transport
1.1 The law relating to education transport is set out in the Education Act 1996 as amended by the Education and Inspections Act 2006.   This is a consolidating statute and contains the law as set out in previous statutes (all references are to the 1996 Act). 

1.2
Section 444 of the Act makes it a criminal offence for a parent to fail to ensure that their child of compulsory school age attends school regularly.  There are certain statutory defences, one relates to school transport.

1.3
The defence is that the local authority have a duty to make travel arrangements in relation to the child under section 508B(1) of the Act for the purpose of facilitating the child’s attendance at the school and have failed to discharge that duty, or the local authority have a duty to make travel arrangements in relation to the child by virtue of section 508(2)(c) for the purpose of facilitating the child’s attendance at the school and have failed to do so.

1.4
Section 508B(1) states that a local authority must in the case of an eligible child (defined below) in its area make such travel arrangements as they consider necessary in order to secure that suitable home to school travel arrangements, for the purpose of facilitating the child’s attendance at the education establishment in relation to him, are made and provided free of charge.

1.5
The duty only arises if no one else, such as the parent, is providing free transport.   

1.6 
Schedule 35B defines “eligible” child as follows:


(a)
Children of compulsory school age with special educational needs, a disability or mobility problem who cannot reasonably be expected to walk to school or other educational provision.


(b)
Children of compulsory school age who cannot be expected to walk to school because of the nature of the route they could reasonably be expected to take (i.e. safety cases see below) and he cannot be accommodated at a school nearer to home.


(c)
Children of compulsory school age who if under 8, live two miles or more from the school and if over 8 live three miles or more from the school measured by the nearest available route and for whom no arrangements have been made to become a boarder at the school or move to a school nearer to home.


(d)
Children of compulsory school age who have been excluded from school and required to attend alternative provision who are in the same situation as in (c) above.


(e)
Children in receipt of free school lunches or whose parent receives working tax credit at the maximum rate if aged 8 to 11 and live more than two miles from school and no school nearer his home has been provided, if aged 11 plus and attends a school between 2 and 6 miles from his home and there are not three or more suitable schools nearer his home or attends a faith school which is between two and fifteen miles from his home and there is not a suitable faith school nearer his home.

2.
Safety Cases
2.1
In the case of Rogers v Essex County Council (1986) the House of Lords stated that for a route to be available it “must be a route along which a child accompanied or unaccompanied as necessary can walk and walk with reasonable safety to school”.
2.2.
The case of R v Devon County Council, ex parte G (1988), which eventually went to the House of Lords, was heard in the first instance in the High Court by Mr Justice Mann. Mr Justice Mann’s judgement was overturned by the Court of Appeal but approved by the House of Lords.    

2.3
Mr Justice Mann set down a list of guidelines which are very helpful in determining cases based on the safety of the route.   These are set out in the Appendix. It is important to follow these guidelines strictly in safety cases and to record carefully the reasons for each decision. In considering whether a parent can reasonably accompany a child the Equality Act 2010 would apply if the accompanying parent is unable to accompany the child because of disability.

3.
Religion or Belief Cases
3.1.
Section 509AD states an Authority shall have regard:


“amongst other things, in exercising any of their travel functions in relation to or in connection with the travel of a person or persons to or from a school, institution or other place, to any wish of a parent of such a person for him to be provided with education or training at a particular school, institution or other place where that wish is based on the parent’s religion or belief.

Section 508C states:

“A local education authority... may pay … the whole or any part, as they think fit, of a person’s reasonable travelling expenses in relation to that child’s travel in either direction between his home and (a school or F.E.  institution or alternative provision) in relation to that child, or in both directions.”

3.2
Section 509AD  was added to the Act following the case of R v Rochdale Borough Council ex parte Schemet (1993).  In this case Rochdale had a policy that they would not provide free transport to schools outside the Borough.   Schemet was seeking free transport to a Church of England school in a neighbouring borough as there was no such school in the Borough.  The court held that Rochdale’s policy was unlawful.  In particular it said that in deciding the “suitable arrangements” set out in section 444 of the Act, the Authority must take account of the parental preference and held that the LEA cannot make suitable arrangement unless the school is suitable for the pupil.   

3.3
When considering religion or belief cases under subsection (1) there is a clear duty to have regard to a parent’s wish for their child to be educated at a school based on the parent’s religion or belief.

3.4
The Authority’s policy in respect of religion or belief transport is that it does not provide free transport except in respect of eligible children 

3.5 
It is open to an individual parent to apply for transport on grounds of religion or belief under section 509AD in which case it would be considered as an appeal. In considering the appeal the Authority would have to take into account the circumstances set out in S509AD.

3.5
The Act does not require the Authority to provide free transport to a denominational school based on the parent’s religion or belief and it is the nearest such school unless the child is an eligible child.   However, there could be implications arising from the Human Rights Act 1998.    Article 2 of the 1st Protocol of the Convention states:



“No person shall be denied the right to education.   In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect rights of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions.”
3.6 
It is possible to envisage a challenge on the basis that although the parent is free to send a child to a denominational school, the failure to provide free transport effectively makes it difficult for them to realise their wish.   However in the case of R (on the application of O) v Leeds City Council/Education Leeds (2005) the Court ruled that refusal would not be susceptible to a claim under the Human Rights Act. 

4.
Post-16 Transport
4.1
Section 509AA of the 1996 Act deals with sixth form transport.   A local education authority is required for each academic year to prepare a transport policy statement setting out its policy on providing assistance with transport to schools and colleges for persons of sixth form age.  The policy must be the same whether the person attends a school or college and arrangements for disabled and persons with learning difficulties must be set out.

4.2
The Authority’s policy with regard to sixth form transport is to assist with travelling expenses. The Authority does not consider it necessary to provide free transport for post-16 pupils under S509AA and, of course, the provisions in section 444 relating to school attendance only relate to children of compulsory school age. 

5.
General Principles
5.1
The Appellant is permitted to attend to make oral representations.

5.2
The decision is taken on the basis of written (and any oral) representations.   It is important that the Committee has all relevant facts before it and, if not, defers consideration to enable relevant facts to be gathered.

5.3
It is important in public administration to make decisions which are consistent with previous decisions.   For this reason any decision which is not consistent must be clearly justified by detailed reasons which will be recorded in minutes.

5.4
The (then) Department for Education and Skills has issued guidance on school transport in ‘Guidance on home to school travel and transport (2013)”)’. Local education authorities are under a statutory duty to have regard to the guidance:

 
https://www.education.gov.uk/publications/standard/publicationDetail/Page1/DFE-00023-2013
Appendix 

GUIDELINES OF MR JUSTICE MANN
The Committee will pay regard to the guidelines laid down by Mr Justice Mann in its consideration of applications. In view of the House of Lords decision, it is considered that the guidelines should continue to be observed.   The guidelines are:


For those outside walking distance, the obligation to provide free transport is absolute.  For an ordinary child whose home is within walking distance but who applied under Section 55(1) the local education authority should consider:


(1)
the age of the child and the nature of the route or alternative route which he would reasonably be expected to take;


(2)
the question:  should the child be accompanied on the route or alternative route?   If the answer is “No” then normally there would be no case for free transport.   If the answer is “Yes” then:


(3)
the question: whether the nature of the route or alternative routes is dangerous for the child if accompanied.   If the answer is “yes” then normally there would be a case for free transport.   If the answer is “no” then:


(4)
the question: whether it is reasonably practicable* for the child to be accompanied.   If the answer is “no” then normally there would be a case for free transport.

That is a proper sequential approach for a local authority to adopt when considering an application under Section 55(1) from a child whose home is within walking distance of his school.
*It is the responsibility of parents to ensure that children attend school safely, and the Committee will expect that parents will accompany their children or arrange for them to be accompanied to school. In deciding whether it is “reasonably practicable” for a child to be accompanied to school, the Committee will consider whether the child’s parents are capable of making the arrangements which an ordinary prudent parent would make to ensure their child’s attendance at school. This may include walking with the child to school or arranging for someone else to do so, employing a childminder, taking advantage of any after school or breakfast clubs at the school, driving the child to school or arranging for the child to access the school by public transport. The fact that a parent works does not of itself mean that the burden for the provision of transport will fall upon the Local Authority.
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