	[image: image1.png]Suffolk

\l,' .
=’ County Council




Agenda Item 6


	Committee:
	Audit Committee

	Meeting Date:
	23 July 2013

	Lead Councillor/s:
	Councillor Michael Bond.

	Local Councillor/s:
	Councillor Colin Noble, Cabinet Member for Finance and Property.
Councillor Alan Murray, Cabinet Member for Health and Adult Care.

	Director:
	Geoff Dobson, Head of Strategic Finance

Anna McCreadie, Corporate Director of Adult and Community Services

	Assistant Director or Head of Service:
	Aidan Dunn, Assistant Director – Strategic Finance
Evelyn Wheeler, Assistant Director for Commissioning and Market Development. Adult and Community Services. 

	Author:
	Richard Hall - Senior Manager (Procurement Enablement)

01473 264464

richard.hall@suffolk.gov.uk 

Ian Patterson – Contracts Manager (Adult and Community Services) 01473 265802

Ian.patterson@suffolk.gov.uk


Commissioning, Procurement and Contract Management
Brief summary of report
1. This report provides the Committee with an example of a recent procurement activity, showing the various stages, decisions and outcomes from the procurement process and outlines the current arrangements for the management of the outsourced Residential Care Homes contract. The report is split into two parts; the first part looks at the procurement process in respect of Community Based Support Services and the second part covers the contract management arrangements for the Residential Care Homes Contract with Care UK. 
Action recommended

	2. That the Audit Committee considers the current arrangements for the procurement process; and
3. The Audit Committee is asked to consider adequacy of the arrangements and measures put in place to manage the Residential Care homes contract.   


Reason for recommendation

4. The Committee needs to be assured that adequate safeguards exist to ensure value for money and effective management of risk during the commissioning, award and on-going management of contracts.
Alternative options

5. None.
Who will be affected by this decision?
6. All Council staff engaged in commissioning, procurement and contract management activity, Councillor’s, current and prospective suppliers to the Council and Service Users. 

Main body of report
Background
7. The Audit Committee received a report in January 2013 on arrangements for commissioning, procurement and contract management. The Committee asked for a follow up report, providing two ‘case studies’ to familiarise Councillors with the procurement and contract management process. 
PART ONE – THE PROCUREMENT PROCESS

Service Design

8. This part of the paper is a case study of a tender process for community based support services for children with additional needs. The service provides personal care and supports young people with additional needs to access local activities. The tender is valued at £1.8m over a three year term (including a 24 month extension option) and was begun in August 2010. The service commenced on 1st April 2011.
9. The service commissioner sought views from service users on the existing service and the proposals for a new contract. A key issue for service users was the desire for greater flexibility around making direct payments for services and ensuring local support was available.  

10. The procurement officer and commissioners reviewed the previous contract and decided to move from a county-wide service and ‘Block Contract’ arrangement to a more responsive, locally based service which gave no guaranteed volume of business and allowed increased use of ‘Direct Payments’ from customers ‘Personal Budgets’.  

11. The procurement officer undertook an analysis of the current service provider market, similar contracts being operated by other local authorities in Cambridgeshire, Essex, Norfolk and Peterborough. A comparison of relative costs was undertaken with similar contracts in children’s and adult care services.  
12. A telephone consultation was held with regional providers to look at the proposal, discuss risk transfer; outcome based responsive services, service efficiencies and savings. This informed the decision to use a ‘Restricted’ as opposed to an ‘Open’ tender process, which meant that a pre-qualification questionnaire would be used to ‘restrict’ the number of service providers invited to bid. 
13. The service commissioner reviewed corporate policy to identify the policies applicable to the service in particular equality and diversity and, through providing a localised service, a reduction of the carbon footprint for the service.  

Specification Development
14. The specification developed for this service focussed on the outcomes needed for service users. This ensured flexibility for service providers to offer innovative service delivery, focus on meeting genuine needs and improve efficiency. 

15. Another reason for developing the specification in outcome terms was to better manage risks associated with the loss of the previous block purchase agreement and  ensure the Council didn’t ‘over specify’ the requirement (referred to as ‘Gold Plating’). The benefit achieved from this was a 3% reduction on hourly rates and removal of the block purchased hours; this has resulted in a saving in the first two years of the contract of £7,282. 
16. The specification broke the requirement down into three geographical lots and providers were invited to bid for one or more areas. It was explicit about the number of providers who would be needed in each of the areas which would be:

· North – a maximum of 2 providers;

· South – a maximum of 3 providers; and

· West – a maximum of 3 providers.

These were arrived at on the basis of the potential volume of business in each area to ensure the contract was viable for providers. No specific guarantees were given about the exact level of business for each service provider, reflecting the consultation during service design.

Drafting the Invitation to Tender and Procurement Documents
17. The main documents included in the tender process were:
· Contract Notice (Advert to be placed in the Official Journal of the European Union (OJEU)) 
· A Pre-Qualification Questionnaire including and outline specification (used to shortlist potential bidders) 
· An Invitation to Tender (setting out the conditions for participation, the evaluation criteria, weightings and assessment model and evaluation process which were agreed between the procurement team and service commissioner and the service specification)

· The Draft Contract Terms (including the rights and responsibilities of the parties to the contract, insurance and policy compliance, key performance indicators and monitoring arrangements). 

· A Contract Award Notice (this must be published in the OJEU within 40 days of the final contract award)

18. The evaluation model, criteria and weightings were developed jointly by the procurement team and the commissioner. The criteria selected represent the key factors to the successful delivery of the contract, in their relative order of importance by a weighting. Once published the model cannot be amended without re-commencing the tender process. The relationship between the weighting for price and quality is variable and in this case, the total percentage of marks allocated to price was 40% and quality 60%. The quality percentage was further broken down into five sub-criteria ranging in importance from 2% to 30%.
19. As this was a re-tender of an existing service, there were liabilities under the Transfer of Undertakings, Protection of Employment (TUPE) Regulations. The procurement officer obtained staff information from incumbent provider’s to be sent out with the Invitation to Tender. 
The Tender Process
20. This tender was for the provision of care services, which are classified under the Public Contract Regulations as ‘a Part B Service’. This meant that we were not obliged to publish a Contract Notice in the OJEU but we chose to do so voluntarily as a statement of intent that the process would comply with the Regulations. The Part B Services rules do require the council to publish a ‘Contract Award Notice’ on successful award of the contract.  
21. 28 providers downloaded a copy of the Pre-qualification questionnaire and outline specification. 12 providers completed and returned Pre-qualification questionnaires. These were evaluated by an Officer Panel (service commissioners and procurement officers) against the criteria in the questionnaire. Weighted scores from this assessment ranged from 21.67% to 100% as a result the top scoring eight providers were invited to proceed to the next stage.
22. The procurement officer wrote to all of those who were not selected to participate further in the process, with a summary of the reasons why their application had not been successful. This provides unsuccessful providers with an opportunity to review their submission with a view to making improvements for future tenders. 
23. The Formal Invitation to tender was issued on 6th October and was followed on 26th October with an ‘Open Event’ for bidding providers. This event was an opportunity to ask questions about the specification or the tender process and for the procurement team and commissioners to highlight key dates and points of contact and, explain any ambiguities in the Invitation to Tender.  Six of the eight bidding providers attended this event. Questions received at the ‘Open Event’ were:

· Dates and timing of the evaluation process;

· Mileage costs;

· TUPE – the split of staff by area;

· Clarification of current costs;

· Average Care times; and

· The personalisation Agenda.

24. Before the tender submission date, bidding providers can ask any questions relevant to their understanding of the requirement or process. The deadline for further questions is usually two weeks before submission date. This gives sufficient time for a response and for tenderers to take the information into account in their bids.  Written responses to each question are provided to all bidding providers to ensure everyone had the same information. Questions were asked in the following areas:
· More information on the number of families in need in each area;

· Page limits for written responses;

· Average mileage rates; and

· The geographic spread of existing service users.

In total during this tender process, the procurement officer responded formally to 37 clarification questions.

25. Final tenders came in on 10th November, were opened and witnessed by two procurement officers at 3pm. Tenders were received from all who were invited to bid. 
26. The procurement officer set up an evaluation panel which comprised; two service commissioners, two service user representatives (in this case service users were represented by a parent and a senior nurse) and two procurement officers one of whom chaired the panel. 
27. The panel was briefed on the process by the procurement officer and undertook independent assessments of each bid against the evaluation criteria in the Invitation to Tender. The panel then came together and agreed consensus scores for each bid, together with a clear statement of the reasons for the scores for each criterion. 

28. The procurement officer entered the scores into the evaluation spreadsheet which produced the weighted scores for each tender and were in the range from 10.67% to 88.33%. 
29. In accordance with the specified requirements it was agreed to make a provisional award as follows:
· Northern Area – Dimension ABP and Cephas;

· Southern Area – Dimension ABP, Cephas and Inroads (Essex); and

· Western area - Dimension ABP, Cephas and Inroads (Essex).

30. The procurement officer wrote to the successful and unsuccessful providers to initiate the provisional award and ten day standstill period. Letters for unsuccessful providers, contained the formal de-brief information required by the Public Procurement Rules. 
31. During the ten day standstill period, aggrieved providers have an opportunity under the Public Contracts (Amendment) Regulations 2009, to formally challenge the award of contract through the High Court. A challenge may be mounted by any provider who considers the council has failed to comply with the Public Procurement Rules and consequently has, or may have suffered financial loss. 

32. No challenge was received to this award and so after the ten day standstill, the procurement officer issued the final award notice and a copy of the contract for formal signature. 
33. A formal Contract Award Notice was published on 24th January 2011.
PART TWO – CONTRACT MANAGEMENT ARRANGEMENTS FOR OUTSOURCED CARE HOMES
CARE UK CONTRACT
Contract set up

34. This second part of the paper presents a case study of the arrangements for on-going management of a contract with Care UK. The contract covers the major outsourcing of former local authority residential care homes and community wellbeing centres for older people, and will deliver 10 new care homes and 10 new community wellbeing centres to replace existing facilities. The contract is worth approximately £11.6m per annum once the new facilities are completed by 2016. The contract runs for 25 years. Councillors would like assurance that adequate arrangements for contract management are in place.
35. On 1st December 2012, Care UK took full operational control of the 16 care homes and 8 community wellbeing centres for older people, and became the new employer of Council employees working in these facilities and who transferred under TUPE regulations. The contract is designed to meet the Council’s objectives, which are summarised below:

I. Development and investment in new facilities. Care UK will provide 10 new care homes and 10 new community wellbeing centres to replace the existing facilities.

II. Increase capacity in specialist care. The new care homes will provide 680 specialist care beds for people living with dementia and other complex care needs. 

III. Transfer of existing and future liabilities, including maintenance.  
IV. Value for money and price certainty. The Council purchases 463 places from Care UK, becoming 370 specialist places in the completed care homes estate.  This will provide price certainty to the Council at a level that is assessed as affordable.

V. Increased efficiency and cost effectiveness, with new homes operating to better economies of scale. 

Monitoring Arrangements

The ACS Contract Monitoring Framework
36. The Council’s Adult and Community Services Directorate is developing a Contract Monitoring Framework, to ensure that arrangements are in place to monitor contracts appropriate to their size, complexity and level of risk. This is shown in Appendix 1.
Governance arrangements
37. Governance arrangements have been agreed and established between the Council and Care UK. A detailed description is shown in Appendix 2. They include:

I. Development Board. Membership is at Director and Assistant Director level, meeting every two months to examine service quality and standards; the development plan; the use of the block contract; payment arrangements, and; whether the contract is enabling the Council to meet its obligations. 
II. Annual Contract Review Meeting. Chaired by the Corporate Director for Adult and Community Services.  
III. Business Meetings. Every three weeks and attended by the Council’s Contract Manager and support staff, Care UK’s Regional Operations Director and support staff. 
IV. Development Plan Meetings. Every three weeks to address issues concerning the progress of the development plan. 
38. In addition, arrangements have been made for locality meetings to ensure that safe and comprehensive arrangements are in place for residents and service users throughout the development plan, and to ensure best practice.  
39. Matters can also be referred to senior officers for discussion and resolution, which has been successfully undertaken.
 Managing Risk contractual and provider

40. Identified risks with measures to mitigate them are described below:

Care homes estate development 

41. The Contract includes the development plan which is summarised in Appendix 3. Delay poses a financial risk to the Council, because the operating costs of the existing care homes are higher than the operating costs of the new care homes. The governance arrangements mitigate the risk of delay, ensuring that information is available to inform stakeholders and that questions about the proposed developments are addressed. 
42. If development of the transferred sites does not proceed properly within specified timeframes, the Council can in certain circumstances require compensation from the provider.

43. There is complexity in the management of contracted places in the care homes as the development plan progresses, with a need to hold vacant places in some care homes to enable the safe transfer of residents. Arrangements are in place to manage the process and to ensure best use of the places.

Care homes estate development: residents and service users
44. The Estate Development Plan will mean changes for residents living in the care homes and the opportunity to live in new purpose built accommodation. The governance arrangements include locality meetings to ensure that support is there for residents, service users and families.  
45. Delay in the development plan would mean a risk that older people would continue to need to use outdated facilities and that future demand for specialist care home places could exceed supply. The governance arrangements mitigate the risk of delay.
Risk of default or business failure

46. Officers have been mindful of the risk of default or business failure. There are contractual provisions to avoid the project failing if Care UK suffers financial instability. The Council could nominate a new provider, and has step-in rights if Care UK becomes insolvent or fails to comply with the contract. At any time after the first five years, the Council may terminate the contract on 12 month’s notice. Termination would come at a significant cost as Care UK would be entitled to claim compensation. 

Standards

47. There is a risk to residents, service users and their families, to the Council and to Care UK, should standards fall below those which are required. Service requirements are stated in the contract.  

48. The Care Quality Commission (CQC) maintains a statutory requirement to monitor all care homes. Members of the Council’s Adult and Community Services Quality Monitoring Team have visited Care UK’s care homes to assess quality and service delivery. 

49. Key Performance Indicators (KPIs) are shown in Appendix 4. These are reviewed at each Business Meeting and Development Board meeting.

Ensuring value for money and continuous improvement

50. The Council has established a placement co-ordinator team to liaise between Council social work teams and Care UK to ensure best use of places. Care UK has provided a manager to act as a ‘single point of contact’ for all referrals, to work with the co-ordinator team. 

Escalation

51. The contract includes a resolution procedure. Each party is required to seek to resolve a dispute by means of a prompt discussion at managerial level.  If not resolved within seven working days, either party may refer the matter to the Chief Executive or equivalent officer of each party for resolution and shall meet within fourteen days or within a period of time as agreed by the parties. If not resolved within twenty working days of escalation, each party may refer the matter to mediation. If either party does not agree to mediation, it may commence litigation. 

 Compliance

52. The provider is required to keep and maintain information which the Council can require reasonably by written notice, to enable the Council to complete official returns, provide information required by any statutory body, or information required in connection with equal opportunities and/or human rights. The provider must comply with the accounting codes of practice issued by the Chartered Institute of Public Finance and Accountancy.

53. The provider must allow access by the Council to information to enable officers to monitor or inspect work being performed or undertaken in the provision of services. Officers may interview people using the services, employees, officers or agents.  

54. The provider is required to maintain records of the cost of providing the services, incidents relating to health and safety, full and accurate records of service users’ expenditure, personal money and belongings, and maintenance. The provider is required to give early warning of any circumstances which impact on their ability to comply with the terms of the contract, and make available to the Council on an open book basis all information the Council may reasonably require. 

Equality Impact Assessment
55. An Equality Impact Assessment screening was agreed by the Council’s policy clearing house for the transfer of care home services on 28th June 2012.  

	Sources of Further Information
a) Appendix 1 – Contract Monitoring Protocol
b) Appendix 2 – Contract Governance Arrangements
c) Appendix 3 – Development Plan
d) Appendix 4 – Key Performance Indicators

e) 31st January 2013: Commissioning, Procurement and Contract Management. Paper to Audit Committee (Agenda Item 9). 

http://committeeminutes.suffolkcc.gov.uk/searchResult.aspx?qry=c_committee~~Audit Committee
f) 24th May 2011: Developing the Suffolk Approach for Older People's Accommodation Needs: Options for the Council's Homes for Older People

http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=0900271180263699&qry=c_committee%7e%7eThe+Cabinet
http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=090027118026369a&qry=c_committee%7e%7eThe+Cabinet
g) 17th April 2012: Developing the Suffolk Approach for Older People's Accommodation Needs: Securing a New Provider for Suffolk County Council's Residential Care Homes and Community Wellbeing Centres

http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=09002711806fdab3&qry=c_committee%7e%7eThe+Cabinet
h) 16th October 2012: Developing the Suffolk Approach for Older People's Accommodation Needs: Confirming a New Provider for Suffolk County Council's Residential Care Homes and Community Wellbeing Centres

http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=09002711809cc86d&qry=c_committee%7e%7eThe+Cabinet
http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=09002711809cc86f&qry=c_committee%7e%7eThe+Cabinet
http://committeeminutes.suffolkcc.gov.uk/LoadDocument.aspx?rID=09002711809cc870&qry=c_committee%7e%7eThe+Cabinet
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