	[bookmark: Text2][image: ]Agenda Item 06



	Committee:
	Rights of Way 

	Meeting Date:
	4 September 2014

	Lead Councillor/s:
	Councillor John Goodwin (Chairman) 

	Local Councillor/s:
	Councillor David Ritchie  

	Director:
	Mark Hardingham, Chief Fire Officer, Suffolk Fire and Rescue Service & Public Protection, Highways and Transport

	Assistant Director or Head of Service:
	Alan Thorndyke, Highway Network Improvement Manager 

	Author:
	Cathy Collins, Definitive Map Officer: 01473 264744


Bungay Footpath 6 
Brief summary of report
1. Footpath (FP) 6 is recorded as an anomaly as the definitive map and statement disagree. It is described in the statement ‘From St Mary’s Street to Castle Orchard’ and as having a width of ‘6-7 ft’. This relates to A-B on Map 2. On the definitive map it is shown from a point in the back yard of the Kings Head Hotel, running in a south south easterly direction across the curtilage of a number of properties and ending in the back yard of the White Swan public house. This anomaly is being investigated in response to a property conveyancing search.  Map 1 is a location map and map 2 shows the detail of the current route (C-D) and the new proposed route (A-B). 
1. This report considers the documentary evidence for the anomaly in order to establish the correct alignment of FP6. 
Action recommended
	The Committee is recommended to authorise the making of a modification order under Section 53 (3) (c) (iii) to delete the incorrectly recorded line C-D from the definitive map and under Section 53 (3) (c) (i) to add the correct route A-B to the definitive map.  The description in the definitive statement does not require amendment. 


Reason for recommendation
2. The documentary evidence when considered on a balance of probabilities is sufficient to show that a draughtsman’s error was made on the first definitive map which was repeated in the 1961 and current maps. 
Alternative options
3. There is no alternative recommendation in the light of the evidence. 


Main body of report
Documentary Evidence
Bungay St Mary Tithe Map 1847 (ref:P461/48)
The highway network around the castle is all shown by double solid lines and corresponds to the modern highways network. St Mary’s Street, Earsham Street, St Mary’s Church and Castle Orchard are all shown though not named. There is also a route depicted with double solid lines from A-B. There is no route shown C- D. 
4. 6 inch Ordnance Survey Map  1st edition 1884 and 2nd edition 1906  (ref:8SE)
There is a route depicted by double solid lines from A-B.  There is no route shown C-D. There are five property boundaries and four buildings that would obstruct a route on the alignment C-D. 
5. 25 inch Ordnance Survey Map 2nd edition 1905 and 1927 edition (ref: 8/11)
There is a route depicted by double solid lines from A-B.  There is no route shown C-D.  There are five property boundaries and four buildings that would obstruct a route on the alignment C-D. 
Preparation of the Definitive Map and Statement 
6. Bungay footpath survey (ref: A2/3/1/4/2/473/314)
There is a document, dated 13 September 1949, headed ‘Bungay Urban District Council’ titled ‘List of Public Rights of Way (not being footpaths at the side of a public road.’  Under item (1) ‘Public Footpaths which afford a right of way for pedestrians only’ number 6 on the list is described as running ‘From St. Mary’s Street to Castle Orchard’ which is the description of Footpath 6 in the definitive statement.
7. Bungay - Parish Survey Map (ref:A2/3/2/518/283)
There is a route shown A-B in green pencil. Just to the north east of this is a large number 6 in black ink with a ring around it and a short black line pointing from the circled number 6 to the green line.  This line is not in exactly the same position as C-D but very close to it and going in the same direction. The key at the top of the map shows that a green pencil line represents pedestrian footpaths. Written at the top of the map, in pencil, are the words ‘RoW Ready to transfer September 1949’. This means that the routes depicted on this parish survey map had been checked and were ready to be transferred to the draft definitive map. 
8. Bungay – Parish Review File (ref:A2/3/1/4/2/518/283)
There is a draft statement form dated 14 February 1952 completed by the clerk of Bungay UDC for Footpath 6.  This states that the route goes from St Mary’s Street to Castle Orchard (A-B), is clearly defined, has a width of 6-7ft and is part metalled surface and part concrete slab. Under the grounds for alleging that the route is public the town clerk has written ‘Maintained by Bungay U.D.C. Marked on Tithe Maps’. 
9. Bungay first definitive map (relevant date 1 January 1954)
There is a route shown as a solid line in purple ink (indicating footpath), annotated 6 which runs C-D. A-B is not shown.


10. Bungay second definitive map (relevant date 1961)
There is a route shown by a dashed line in black ink (indicating footpath) annotated 6 which runs C-D. A-B is not shown.
11. Bungay 1979 Review panel map
There is a route shown by a solid line A-B which is annotated 6.
12. Bungay 1979 Review file 
There is a form headed ‘Written Statement’. This describes Footpath 6 as starting at St Mary’s Street between freezer shop and pub and finishing at Castle Orchard. The full description is ‘from the pavement at the back of the bus shelter goes through gap between shop and pub to white line across the road’. The path is described as being 6-7 feet wide and metalled. Under any other comments is written ‘Short urban path in the centre of town. On the definitive map it appears in the wrong place’.  This comment has then been scribbled out in pencil. 
13. There is a form titled ‘General Questionnaire on Events’ relating to Footpath 6.  The form states that the route shown on the definitive map is incorrectly shown but that the status is correct. 
14. A further form entitled ‘Evidence’, completed by the County Surveyor, states that it is considered that FP 6 is shown incorrectly on map. The detail of the form states ‘the first Survey and first Review statements say it goes from Castle Orchard to St. Mary’s St, this appears to agree with Town Meeting’s claim.  Definitive map is not clear.’ 
15. The Rights of Way Review panel met on 1 October 1979 and FP 6 was one of the routes discussed with a view to amending the route as suggested by the town meeting but there is no recommendation recorded on the form and no explanation as to its absence. 
16. Bungay current definitive map and statement relevant date 3 March 1986
There is a route shown on the map by a dashed black line C-D annotated 6. FP6 is described in the statement as ‘From St Mary’s Street to Castle Orchard. 6-7ft.’ 
Consultations
17. The County Councillor, Bungay Town Council, Waveney District Council, Ramblers, Open Spaces Society and five directly affected local residents were consulted on 30 April 2014 
18. A reply in the form of a landowner information form was received from Mr Anthony Laws, the owner of 10 Market Place, Bungay. This was dated 21 May 2014.  Mr Laws stated that he is the owner of some of the land crossed by the current route. Mr Laws has owned the property for 12 years and was not aware that a footpath existed in that location. He has never seen the route used and would be willing to give evidence to that effect at a public inquiry.  
19. A reply in the form of a landowner information form was received from Mr A J Grimwood of Bungay Printers, 4b Market Place Bungay.  This was dated the 23 June 2014.  Mr Grimwood stated that he is the owner and occupier of some of the land crossed by the current route and in fact his property is built directly across the route. He has owned the property for 25 years and was only aware of the route when he received the consultation letter.  He has never seen the route used, does not support this route and would be willing to give evidence to that effect at a public inquiry. 
20. A reply in the form of an email was received form Mr P Harrington the secretary of the Ramblers Waveney group in support of the proposal to amend the depiction of Footpath 6 on the definitive map. This was dated 30 April 2014. He thought that the current alignment (C-D) of Footpath 6 is incorrect. He stated that the proposed alignment (A-B) is a broad alleyway giving access directly to properties such as Jester’s Café and the entrance to the castle grounds and as such is widely used by the members of the public.  
Legal Considerations and Conclusions 
21. Section 53 of the Wildlife and Countryside Act 1981 makes provision for the definitive map and statement to be kept under continuous review and modified if there is evidence to support a modification.
22. Section 53 (3) (c) (iii) provides that a modification order may be made to amend the particulars contained in the map or statement (without changing the recorded status of the way).  Such an order may be made on the discovery of evidence which shows that the particulars to be amended will be a correct record of the public’s rights.  
23. The physical existence of a route A-B can be shown back to the Tithe Map in 1847. It has been consistently depicted on Ordnance Survey maps on this alignment since then but this does not give evidence of it being public or private.
24. The evidence in the preparation of the definitive map, and in particular the parish survey map (paragraph 10), shows the likely origin of the draughtsman’s error that caused the present anomaly. All the path numbers have lines or arrows pointing to the path they refer to.  The line that points from number 6 to the green line representing the footpath was mistakenly recorded as the footpath on the first and subsequent definitive maps. 
25. The evidence from the 1979 Review shows that at the town meeting to review the rights of way they believed that the line on the definitive map (C-D) was in the wrong place and should be shown A-B. 
26. The evidence of the consultation replies from Mr Laws, Mr Grimwood and Mr Harrington support the contention that the current route C-D has never been recognised as a public footpath and that it would not be possible for the public to use it due to the numerous property boundaries that run across it. Mr Harrington also states that the proposed route A-B is widely used by members of the public.
27. To conclude, the documentary evidence of the historic maps and the definitive map process are considered to be sufficient evidence when considered on a balance of probabilities that Footpath 6 should be shown on the definitive map on the alignment A-B.
It is recommended that a modification order under Section 53(3) (c) (iii) be made to delete the incorrectly recorded line C-D from the definitive map, and under Section 53 (3) (c) (i) to add the correct route A-B to the definitive map. The description in the definitive statement does not require amendment.
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	Sources of Further Information
Bungay St Mary Tithe Map 1847 (ref:P461/48)
6 inch Ordnance Survey Map  1st edition 1884 and 2nd edition 1906  (ref:8SE)
25 inch Ordnance Survey Map 2nd edition 1905 and 1927 edition (ref: 8/11)
Bungay footpath survey (ref: A2/3/1/4/2/473/314)
Bungay - Parish Survey Map (ref:A2/3/2/518/283)
Bungay – Parish Review File (ref:A2/3/1/4/2/518/283)
Bungay first definitive map (relevant date 1 January 1954)
Bungay second definitive map (relevant date 1961)
Bungay 1979 Review panel map
Bungay 1979 Review file 
Bungay current definitive map and statement relevant date 3 March 1986
Bungay current definitive map and statement relevant date 3 March 1986
Landowner information form, completed by Mr Anthony Laws the owner of 10 Market Place, Bungay and dated 21 May 2014
Landowner information form completed by Mr A J Grimwood the owner and occupier of 4B Market Place, Bungay and dated 23 June 2014. 
Email from Mr P Harrington, Secretary of the Ramblers Waveney Group,  dated 30 April 2014 
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